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STATE OF LOUISIANA AUG 06 2012

DIVISION OF ADMINISTRATIVE LAW
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MOTION TO DISMISS WITHOUT PREJUDICE

NOW COMES Petitioner, ON BEHALF OF
who moves this Honorable Court for dismissal without prejudice of the captioned
proceedings. In support thereof, avers that financial constraints, as well as the stress
to in anticipation of testifying at the hearing, combined, have led to their family’s
decision to withdraw their request for a Due Process Hearing.
understands that low-cost and or free assistance is available to = through
other sources of representation, and has decided to forego same in requesting this dismissal.
awaits final determination of Request for Reconsideration of Complaint
findings in connection with the Louisiana Department of Education Early Dispute Resolution
procedures, and specifically reserves any and all rights associated therewith.
WHEREFORE, for the foregoing reasons, Petitioner,
respectfully requests that this Honorable Court dismiss the
captioned proceedings, without prejudice, each party to bear their own costs.
Respectfully submitted,

Karen S. McInnis, #32199
LAMOTHE, LEA AERTKER LLC

724 East Boston Street
Covington, Louisiana 70448
Telephone: (985) 249-6800
Facsimile: (985) 249-6006

E-Mail: kmcinnis@llajustice.com
ATTORNEYS FOR PETITIONER

CERTIFICATE OF SERVICE

[ HEREBY CERTIFY that a copy of the above and foregoing Motion to Dismjss Without
Prejudice has been served upon all counsel of record by electronic mail, this (&' “day of

(gt 20u oMy

KAREN S. MCINNIS






STATE OF LOUISIANA

DIVISION OF ADMINISTRATIVE LAW

ST. TAMMANY PARISH SCHOOL .
BOARD .
. DOCKET NO. 2012-11138-IDEA
*
IN THE MATTER OF *
*
ON BEHALF OF . AGENCY TRACKING NO. 23-H-01
*
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ORDER
Considering the foregoing Motion to Dismiss Without Prejudice;
IT IS HEREBY ORDERED, that the captioned suit is hereby dismissed without
prejudice, each party to bear their own costs.

, Louisiana, this day of ,2012.

ADMINISTRATIVE LAW JUDGE





STATE OF LOUISIANA
DIVISION OF ADMINISTRATIVE LAW
ST. TAMMANY PARISH SCHOOL
BOARD
DOCKET NO. 2012-11138-IDEA
IN THE MATTER OF

AGENCY TRACKING NO. 23-H-01
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ORDER
Considering the foregoing Motion to Dismiss Without Prejudice;
IT IS HEREBY ORDERED, that the captioned suit is hereby dismissed without

prejudice, each party to bear their own costs.

(\%A)\.O V\(‘R W{\f , Louisiana, this ’:ﬁb ay o ” AU\S\) WS % , 2012,

" N 7
ADMINISTRAHVELAW JUDGE

NOTICE OF TRANSMISSION OF DECISION OR ORDER

I certify that on Tuesday, August 07, 2012 , I have sent a copy of
this decision/order to all parties of this matter.

Clerk o Count

Division of Administrative Law











STATE OF LOUISIANA
DIVISION OF ADMINISTRATIVE LAW

TANGIPAHOA PARISH SCHOOL * DOCKET NO. 2012-16264-IDEA
BOARD *

*
IN THE MATTER OF *

AGENCY LOG NO. 23-H-02 and 23-H-04
ON BEHALF OF

*  *
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DECISION AND ORDER ON MOTION TO DISMISS
Dr. and Mrs. Michael Turgeau filed a Motion to Dismiss the complaint and due process request
on Behalf of Alexander Michael Turgeau after the Tangipahoa Parish School Board filed a Motion to
Dismiss for failing to convene a resolution meeting. Motion to Dismiss
is granted without prejudice.
APPEARANCES
Administrative Law Judge Parris A. Taylor conducted a preliminary motions hearing by
telephone on December 6, 2012, in Baton Rouge, Louisiana. Participating in the telephone hearing was
for Wayne T. Stewart and Melissa Losch,
participated as counsel for the Tangipahoa Parish School Board.
STATEMENT OF THE CASE
The Louisiana Department of Education (LDOE) received complaints and due process requests
on October 5 and 26, 2012, from (Parents) on Behalf of
alleging the Tangipahoa Parish School Board (TPSB) violated provisions
of the Individuals with Educational Disabilities Act (IDEA). The complaints were designated Log Nos.
23-H-02 and 23-H-04, respectively, and consolidated into Division of Administrative Law (DAL)

Docket No. 2012-16264-IDEA. Hearing, disclosure exchange, and preliminary motion dates were





established during a pre-hearing conference. Before the due process hearing, the TPSB filed a Motion to
Dismiss because Parents failed to participate in scheduled resolution meetings, and Parents filed a
Motion to Dismiss without Prejudice because they were unable to hire legal representation. The parties
stipulated that dismissal should be granted, presented argument, and submitted the matter for decision on
whether the dismissal should be with or without prejudice.

This adjudication is conducted under the jurisdiction of and in accordance with the Individuals
with Educational Disabilities Act, 20 U.S.C. § 1400, ef seq., Educational Opportunities for Students with
Exceptionalities, La. R.S. 17:1941, et seq., Regulations for Implementation of the Children with
Exceptionalities Act, LAC 28:XLIII.101, ef seq., and Division of Administrative Law Act, La. R.S.
49:991, et seq.

FINDINGS OF FACT

On October 9 and 30, 2012, Parents filed complaints in this matter against the TPSB with the
Louisiana Department of Education which were designated Log Nos. 23-H-02 and 23-H-04,
respectively. Administrative Law Judge Parris A. Taylor consolidated the complaints and conducted a
pre-hearing telephone conference on November 16, 2012. During the conference, an in-person hearing
was scheduled, initial and final disclosure deadlines were set, and the parties agreed to participate in a
preliminary motions telephone hearing on December 6, 2012. The parties exchanged the names of
witnesses and disclosed exhibits. Parents submitted a request for witness subpoenas without enclosing
the required fees and this Tribunal denied the subpoena requests.

On December 4, 2012, the TPSB filed a Motion to Dismiss asserting that the complaint and due
process hearing request should be dismissed because Parents failed to participate in any of the fourteen
scheduled resolution meetings. Parents filed a Motion to Dismiss without Prejudice on December 5,
2012. Parents claim the TPSB intentionally proposed dates when they were unavailable. Parents also

requested the complaint be dismissed without prejudice because they tried to hire counsel to represent





them in this matter but were unsuccessful.

On December 6, 2012, the TPSB filed a Motion to Quash Complainants’ Subpoena Requests and
disclosed the names of witnesses and exhibits as required in the Prehearing Order rendered on
November 27, 2012.

CONCLUSIONS OF LAW

The Individuals with Disabilities Education Act (IDEA) was created by Congress "to ensure that
all children with disabilities have available to them a free appropriate public education [FAPE] that
emphasizes special education and related services designed to meet their unique needs . . . .'

MOTIONS TO DISMISS

The TPSB argues the complaint should be dismissed because Parents are not entitled to proceed
with a due process hearing since Parents did not participate in a resolution meeting. Unless specifically
waived by both parties, “prior to the initiation of a due process hearing under §511,” the parents and
school board are required to participate in a resolution meeting within 30 days after the complaint was
filed “ta discuss his or her request for due process hearing, and the facts . . . [and provide] the

2 IDEA and state regulations provide that “[i]f the LEA is

opportunity to resolve the dispute . . .
unable to obtain the participation of the parent in the resolution meeting after reasonable efforts have
been made (and documented using the procedures in §322.D), the LEA may, at the conclusion of the 30-
day period, request that a hearing officer dismiss the parent’s request for due process hearing.”® The

TPSB exercised its option and moved for dismissal because Parents failed to attend any of the scheduled

resolution meetings.

' 20 U.S.C. §1400(d). See also, 20 U.S.C. § 1401(9) Congress has defined a FAPE as, “special education and related services
that ... (A) have been provided at public expense, under public supervision and direction, and without charge; (B) meet the
standards of the State educational agency; (C) include an appropriate ... education in the State involved; and (D) are provided
in conformity with the individualized education program required under section 1414(d) of this title.”

> LAC 28:XLIIL510.

3 LAC 28:XLIII.510.B.4 (emphasis added).





While disputing the TPSB’s claim that they capriciously failed to participate in resolution
meetings, Parents also filed a Motion to Dismiss without Prejudice, five days before the due process
hearing was scheduled to commence. Both parties stipulated and agreed that the Tribunal should
dismiss the consolidated due process complaints. While the TPSB has an option to request dismissal for
lack of participation in the resolution meeting, this Tribunal is required to honor Parents motion to
withdraw their complaints and dismiss their due process hearing requests without prejudice.

Any parent or public agency may file a due process hearing request on any issue “relating to the
identification, evaluation, or educational placement of a student with a disability, or the provision of
FAPE to the student” as long as the request contends that “a violation . . . occurred not more than one
year before the date the parent or public agency knew or should have known about the alleged action
that forms the basis of the request for due process hearing . . . . When Parents, as the moving party,
withdrew their hearing request this Tribunal became obligated to terminate the due process hearing.” By
implication the withdrawal means that Parents no longer desire to contest the actions of the TPSB and
there is no longer a dispute, factual or legal, or any otherwise legitimate basis under IDEA to proceed
with the hearing.

DISMISSAL WITHOUT PREJUDICE

During the motion hearing, Counsel for the TPSB argued for dismissal with prejudice because
Parents failed to participate in the resolution meeting, the TPSB complied with all prehearing orders,
and the considerable effort exercised and expense incurred by the TPSB in preparation for the hearing.
The TPSB did not request the matter be dismissed with prejudice in its Motion to Dismiss. Counsel
offered no statutory or jurisprudential support for his argument that dismissal with prejudice is proper.

Argument by an attorney orally or in a brief, “no matter how artful and persuasive,” is not evidence and

* LAC 28:XLIIL507.A.
5 Minisink Central School Dist., 16 IDELR 331 (N.Y. SEA 1989), and Florida Union Free School Dist., 17 IDELR 971
(N.Y. SEA 1991).





does not eliminate the need to adequately weigh any evidence submitted.® The TPSB’s argument for
dismissal with prejudice is unpersuasive.

IDEA creates a statutory right that gives Parents standing to protect the legal educational
interests of their disabled child and their own independent, enforceable rights.” But the substantive and
legal right to FAPE vests with the child “for it is he who receives the education.”® It is the child’s
“rights to educational assistance that cannot be waived by the guardians of a handicapped child and

certain duties that cannot be bargained away by school boards.”’

A dismissal with prejudice in this case
may prevent this student with a known disability from raising concerns about educational
classification, evaluation, placement or denial of FAPE in the future. This seems inconsistent with the
nature and purpose of IDEA and its procedural safeguards. Parents Motion to Dismiss without Prejudice
is granted.
ORDER
IT IS ORDERED that complaints and due process requests

filed against the Tangipahoa Parish School Board is dismissed without prejudice.

Rendered and signed on December 17, 2012, in Baton Rouge, Louisiana.

el

Parris A. Taylor
Administrative Law Judge

8 Johnson v. State of Louisiana, 2001-1972 (La. App. 4 Cir. 1/16/02), 807 So.2d 367 and Harrison v. Louisiana State
University Medical Center, 623 So.2d 707 (La. App. 4 Cir. 1993).

” Winkelman v. Parma City School District, 550 U.S. 516, 526 (1994).

¥ Id. at 538.

° D.R. by MR. v. East Brunswick Bd. of Educ., 109 F.3d 896, 902 (3rd Cir. 1997) citing, Miller Tabak Hirsch & Co. v.
Commissioner of Internal Revenue, 101 F.3d 7, 10 (2d Cir.1996) (A settlement agreement that violates a federal public policy
or federal statute may be invalidated.). Because the state of New Jersey receives IDEA federal grant funds it must provide its
handicapped citizens with the requisite educational assistance under the Act. See Bd. of Ed. of East Windsor Regional Sch.
Dist. v. Diamond, 808 F.2d 987, 991 (3d Cir.1986); Equal Employment Opportunity Commission v. Astra USA, Inc., 94 F.3d
738, 744-45 (1st Cir. 1996).





CERTIFICATE OF SERVICE

I certify that the attached Decision and Order on Motion to Dismiss in Docket No.
2012-16264-IDEA has been served to the following individuals by regular, first-class mail,

certified mail, and/or electronic mail this 19" day of _December , 2012.

BY REGULAR, FIRST-CLASS MAIL AND CERTIFIED MAIL

BY CERTIFIED MAIL ONLY

Mr. Wayne T. Stewart

Attorney at Law

P. O. Box 65236

Baton Rouge, LA 70896

CERTIFIED MAIL #7007 0710 0001 6722 8639

BY REGULAR, FIRST-CLASS MAIL ONLY
Mr. Mark Kolwe

Tangipahoa Parish School District

59656 Puleston Road

Amite, LA 70422

Dr. Carolyn Kane

Region Il Education Service Center
Special Education Coordinator
Southeastern LA University

1930 West Church St.

Hammond, LA 70401

BY ELECTRONIC MAIL ONLY
Marshall Ann Davis, Paralegal

Louisiana Department of Education
E-mail: MarshallAnn.Davis@la.gov

Administrative Coordinator
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*
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DECISION AND ORDER ON MOTION TO DISMISS
Dr. and Mrs. Michael Turgeau filed a Motion to Dismiss the complaint and due process request
on Behalf of Alexander Michael Turgeau after the Tangipahoa Parish School Board filed a Motion to
Dismiss for failing to convene a resolution meeting. Motion to Dismiss
is granted without prejudice.
APPEARANCES
Administrative Law Judge Parris A. Taylor conducted a preliminary motions hearing by
telephone on December 6, 2012, in Baton Rouge, Louisiana. Participating in the telephone hearing was
for Wayne T. Stewart and Melissa Losch,
participated as counsel for the Tangipahoa Parish School Board.
STATEMENT OF THE CASE
The Louisiana Department of Education (LDOE) received complaints and due process requests
on October 5 and 26, 2012, from (Parents) on Behalf of
alleging the Tangipahoa Parish School Board (TPSB) violated provisions
of the Individuals with Educational Disabilities Act (IDEA). The complaints were designated Log Nos.
23-H-02 and 23-H-04, respectively, and consolidated into Division of Administrative Law (DAL)

Docket No. 2012-16264-IDEA. Hearing, disclosure exchange, and preliminary motion dates were





established during a pre-hearing conference. Before the due process hearing, the TPSB filed a Motion to
Dismiss because Parents failed to participate in scheduled resolution meetings, and Parents filed a
Motion to Dismiss without Prejudice because they were unable to hire legal representation. The parties
stipulated that dismissal should be granted, presented argument, and submitted the matter for decision on
whether the dismissal should be with or without prejudice.

This adjudication is conducted under the jurisdiction of and in accordance with the Individuals
with Educational Disabilities Act, 20 U.S.C. § 1400, ef seq., Educational Opportunities for Students with
Exceptionalities, La. R.S. 17:1941, et seq., Regulations for Implementation of the Children with
Exceptionalities Act, LAC 28:XLIII.101, ef seq., and Division of Administrative Law Act, La. R.S.
49:991, et seq.

FINDINGS OF FACT

On October 9 and 30, 2012, Parents filed complaints in this matter against the TPSB with the
Louisiana Department of Education which were designated Log Nos. 23-H-02 and 23-H-04,
respectively. Administrative Law Judge Parris A. Taylor consolidated the complaints and conducted a
pre-hearing telephone conference on November 16, 2012. During the conference, an in-person hearing
was scheduled, initial and final disclosure deadlines were set, and the parties agreed to participate in a
preliminary motions telephone hearing on December 6, 2012. The parties exchanged the names of
witnesses and disclosed exhibits. Parents submitted a request for witness subpoenas without enclosing
the required fees and this Tribunal denied the subpoena requests.

On December 4, 2012, the TPSB filed a Motion to Dismiss asserting that the complaint and due
process hearing request should be dismissed because Parents failed to participate in any of the fourteen
scheduled resolution meetings. Parents filed a Motion to Dismiss without Prejudice on December 5,
2012. Parents claim the TPSB intentionally proposed dates when they were unavailable. Parents also

requested the complaint be dismissed without prejudice because they tried to hire counsel to represent





them in this matter but were unsuccessful.

On December 6, 2012, the TPSB filed a Motion to Quash Complainants’ Subpoena Requests and
disclosed the names of witnesses and exhibits as required in the Prehearing Order rendered on
November 27, 2012.

CONCLUSIONS OF LAW

The Individuals with Disabilities Education Act (IDEA) was created by Congress "to ensure that
all children with disabilities have available to them a free appropriate public education [FAPE] that
emphasizes special education and related services designed to meet their unique needs . . . .'

MOTIONS TO DISMISS

The TPSB argues the complaint should be dismissed because Parents are not entitled to proceed
with a due process hearing since Parents did not participate in a resolution meeting. Unless specifically
waived by both parties, “prior to the initiation of a due process hearing under §511,” the parents and
school board are required to participate in a resolution meeting within 30 days after the complaint was
filed “ta discuss his or her request for due process hearing, and the facts . . . [and provide] the

2 IDEA and state regulations provide that “[i]f the LEA is

opportunity to resolve the dispute . . .
unable to obtain the participation of the parent in the resolution meeting after reasonable efforts have
been made (and documented using the procedures in §322.D), the LEA may, at the conclusion of the 30-
day period, request that a hearing officer dismiss the parent’s request for due process hearing.”® The

TPSB exercised its option and moved for dismissal because Parents failed to attend any of the scheduled

resolution meetings.

' 20 U.S.C. §1400(d). See also, 20 U.S.C. § 1401(9) Congress has defined a FAPE as, “special education and related services
that ... (A) have been provided at public expense, under public supervision and direction, and without charge; (B) meet the
standards of the State educational agency; (C) include an appropriate ... education in the State involved; and (D) are provided
in conformity with the individualized education program required under section 1414(d) of this title.”

> LAC 28:XLIIL510.

3 LAC 28:XLIII.510.B.4 (emphasis added).





While disputing the TPSB’s claim that they capriciously failed to participate in resolution
meetings, Parents also filed a Motion to Dismiss without Prejudice, five days before the due process
hearing was scheduled to commence. Both parties stipulated and agreed that the Tribunal should
dismiss the consolidated due process complaints. While the TPSB has an option to request dismissal for
lack of participation in the resolution meeting, this Tribunal is required to honor Parents motion to
withdraw their complaints and dismiss their due process hearing requests without prejudice.

Any parent or public agency may file a due process hearing request on any issue “relating to the
identification, evaluation, or educational placement of a student with a disability, or the provision of
FAPE to the student” as long as the request contends that “a violation . . . occurred not more than one
year before the date the parent or public agency knew or should have known about the alleged action
that forms the basis of the request for due process hearing . . . . When Parents, as the moving party,
withdrew their hearing request this Tribunal became obligated to terminate the due process hearing.” By
implication the withdrawal means that Parents no longer desire to contest the actions of the TPSB and
there is no longer a dispute, factual or legal, or any otherwise legitimate basis under IDEA to proceed
with the hearing.

DISMISSAL WITHOUT PREJUDICE

During the motion hearing, Counsel for the TPSB argued for dismissal with prejudice because
Parents failed to participate in the resolution meeting, the TPSB complied with all prehearing orders,
and the considerable effort exercised and expense incurred by the TPSB in preparation for the hearing.
The TPSB did not request the matter be dismissed with prejudice in its Motion to Dismiss. Counsel
offered no statutory or jurisprudential support for his argument that dismissal with prejudice is proper.

Argument by an attorney orally or in a brief, “no matter how artful and persuasive,” is not evidence and

* LAC 28:XLIIL507.A.
5 Minisink Central School Dist., 16 IDELR 331 (N.Y. SEA 1989), and Florida Union Free School Dist., 17 IDELR 971
(N.Y. SEA 1991).





does not eliminate the need to adequately weigh any evidence submitted.® The TPSB’s argument for
dismissal with prejudice is unpersuasive.

IDEA creates a statutory right that gives Parents standing to protect the legal educational
interests of their disabled child and their own independent, enforceable rights.” But the substantive and
legal right to FAPE vests with the child “for it is he who receives the education.”® It is the child’s
“rights to educational assistance that cannot be waived by the guardians of a handicapped child and

certain duties that cannot be bargained away by school boards.”’

A dismissal with prejudice in this case
may prevent this student with a known disability from raising concerns about educational
classification, evaluation, placement or denial of FAPE in the future. This seems inconsistent with the
nature and purpose of IDEA and its procedural safeguards. Parents Motion to Dismiss without Prejudice
is granted.
ORDER
IT IS ORDERED that complaints and due process requests

filed against the Tangipahoa Parish School Board is dismissed without prejudice.

Rendered and signed on December 17, 2012, in Baton Rouge, Louisiana.

el

Parris A. Taylor
Administrative Law Judge

8 Johnson v. State of Louisiana, 2001-1972 (La. App. 4 Cir. 1/16/02), 807 So.2d 367 and Harrison v. Louisiana State
University Medical Center, 623 So.2d 707 (La. App. 4 Cir. 1993).

” Winkelman v. Parma City School District, 550 U.S. 516, 526 (1994).

¥ Id. at 538.

° D.R. by MR. v. East Brunswick Bd. of Educ., 109 F.3d 896, 902 (3rd Cir. 1997) citing, Miller Tabak Hirsch & Co. v.
Commissioner of Internal Revenue, 101 F.3d 7, 10 (2d Cir.1996) (A settlement agreement that violates a federal public policy
or federal statute may be invalidated.). Because the state of New Jersey receives IDEA federal grant funds it must provide its
handicapped citizens with the requisite educational assistance under the Act. See Bd. of Ed. of East Windsor Regional Sch.
Dist. v. Diamond, 808 F.2d 987, 991 (3d Cir.1986); Equal Employment Opportunity Commission v. Astra USA, Inc., 94 F.3d
738, 744-45 (1st Cir. 1996).





CERTIFICATE OF SERVICE

I certify that the attached Decision and Order on Motion to Dismiss in Docket No.
2012-16264-IDEA has been served to the following individuals by regular, first-class mail,

certified mail, and/or electronic mail this 19" day of _December , 2012.

BY REGULAR, FIRST-CLASS MAIL AND CERTIFIED MAIL

BY CERTIFIED MAIL ONLY

Mr. Wayne T. Stewart

Attorney at Law

P. O. Box 65236

Baton Rouge, LA 70896

CERTIFIED MAIL #7007 0710 0001 6722 8639

BY REGULAR, FIRST-CLASS MAIL ONLY
Mr. Mark Kolwe

Tangipahoa Parish School District

59656 Puleston Road

Amite, LA 70422

Dr. Carolyn Kane

Region Il Education Service Center
Special Education Coordinator
Southeastern LA University

1930 West Church St.

Hammond, LA 70401

BY ELECTRONIC MAIL ONLY
Marshall Ann Davis, Paralegal

Louisiana Department of Education
E-mail: MarshallAnn.Davis@la.gov

Administrative Coordinator











STATE OF LOUISIANA
DIVISION OF ADMINISTRATIVE LAW

CLAIBORNE PARISH SCHOOL DOCKET NO. 2013-2206-IDEA

BOARD
IN THE MATTER OF

%
*
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*

ON BEHALF OF , AGENCY LOG NO. 23-H-06

3k 2k 3k 2k ok 2k 2k ok ok 5k 3k 3k ok ok ok ok ok ok ok ok sk Sk ok ok ok ok ok ok 3k ok ok ok ok ok sk sk ok Sk sk sk ok ok kol sk sk sk sk sk ok sk sk sk sk sk sk sk ok kK Sk sk sk kR kKoK ok ok Rk Rk kokok

ORDER DISMISSING DUE PROCESS HEARING REQUEST

, on behalf of (Petitioner) filed a due process hearing request
seeking an order that the Claiborne Parish School Board provide = the opportunity to obtain an
Independent Educational Evaluation (IEE), and that the IEE be conducted by a neuropsychologist,
because does not agree with the evaluation conducted by the Claiborne Parish School Board (School
Board). Petitioner’s due process hearing request is dismissed for two reasons.

First, the request for an order requiring the School Board provide an IEE is premature, because
the School Board has not refused to provide an IEE and has, in fact, offered to provide one. Unless and
until the School Board refuses to provide a requested IEE, the hearing request is premature.

Second, Petitioner’s request for an order that the IEE be conducted by a neuropsychologist is
inconsistent with the IEE requirements, which requires a panel to conduct an IEE. The Tribunal has no
jurisdiction to order an IEE that is not within the bounds of the state regulations implementing the
Individuals with Disabilities in Education Act.

IT IS ORDERED that Due Process Hearing Request, filed on behalf of

is dismissed.

Rendered and signed March 5, 2013, Baton Rouge, Louisiana.

TLE ——

Robert Aguiluz
Administrative Law Ju






CERTIFICATE OF SERVICE

I certify that the attached Order Dismissing Due Process Hearing Request in Docket
No. 2013-2206-IDEA has been served to the following individuals by regular, first-class mail,

certified mail, and/or electronic mail this 6™ day of _ March , 2013.

BY REGULAR, FIRST-CLASS MAIL AND CERTIFIED MAIL

BY CERTIFIED MAIL ONLY

Mr. Wayne T. Stewart

Attorney at Law

P. O. Box 65236

Baton Rouge, LA 70896

CERTIFIED MAIL #7007 0710 0001 6722 8738

BY REGULAR, FIRST-CLASS MAIL ONLY
Dr. Janice Williams, Superintendent

Claiborne Parish School Board

P. O. Box 600

415 East Main Street

Homer, LA 71040

Ms. Ellen McKinney

Region VII Education Service Center
5950 Union Ave.

Shreveport, LA 71108-3828

BY ELECTRONIC MAIL ONLY
Marshall Ann Davis, Paralegal

Louisiana Department of Education
E-mail: MarshallAnn.Davis@la.gov

Administrative Coordinator










STATE OF LOUISIANA
DIVISION OF ADMINISTRATIVE LAW

ST LANDRY PARISH SCHOOL *

DISTRICT * DOCKET NO. 2013-2426-IDEA
*

IN THE MATTER OF *

"ON BEHALF OF « AGENCY LOG NO. 23-H-07
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ORDER OF DISMISSAL
filed a due process hearing request on January 31, 2013, alleging that the St.

Landry Parish School District failed to follow IEP causing not to meet the
stated IEP goal of getting a diploma. who is 19 years old child, is a
former student at Beau Chene High School. rights under the Individuals with
Disabilities Education Act transferred from  parents or legal guardian to on  eighteenth
birthday, unless ~ was legally determined to be incompetent.!  Therefore, does
not have standing to initiate a due process hearing request absent a showing both that
has been deemed incompetent, and that parental rights have been transferred to
IT IS ORDERED that request for due process hearing is DISMISSED.

Rendered and signed February 8, 2013, Baton Rouge, Louisiana.

(//U/’(ﬂm YA (/[\ K A e X_

Adaora Chukudebelu
Administrative Law Judge

NOTICE OF TRANSMISSION OF DECISION OR ORDER

I certify that on Monday, February 11,2013, I have sent a copy of

this decision/order to all parties of this matter.

Clerk of Count

Division of Administrative Law

" Neville v. Dennis, 48 IDELR 241 (D. Kan. 2007). See also, LAC 28:XLIII.520(when a student
with a disability reaches 18 years of age, except for a student with a disability who has been determined to be

incompetent under state law, he or she shall be afforded those rights guaranteed at such age).
? Neville v. Dennis, 48 IDELR 241 (D. Kan. 2007).






CERTIFICATE OF SERVICE

I certify that the attached Order of Dismissal in Docket No. 2013-2426-IDEA has been
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Post Office Box 1600
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Mr. Joseph Cassimere
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Ms. Cheryl Mitchell

Region IV Education Service Center
111 Courville St.

Breaux Bridge, LA 70517
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Louisiana Department of Education
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ORDER TERMINATING ADJUDICATION

A prehearing telephone conference was held in this matter on March 28, 2013. During
the conference the parties agreed that Jefferson Parish Public School System (JPPSS or school
system) would schedule a re-evaluation of and as a result, the school system would
withdraw its due process complaint. In the previous order dated March 28, 2013, JPPSS was
directed to provide this tribunal, in writing, with a document withdrawing its due process
complaint according to the agreement made by the parties.

Although JPPSS failed to submit the withdrawal, the essence of the agreement was that
the school system would schedule a re-evaluation of which would render moot both
the request for Independent Educational Evaluation and the due process complaint filed by the
school system. upheld his end of the agreement in that he consented to the re-evaluation
and executed the necessary documents. Pursuant to the March 28 order and the agreement of the
parties, the due process complaint filed by the Jefferson Parish Public School System is
dismissed.

The issue presented in the due process complaint filed in this matter has been resolved;

thus, there is no justiciable issue requiring adjudication. The school system’s due process





complaint is dismissed and their request to consolidate this matter with a pending due process

complaint filed by is denied.

ORDER
IT IS ORDERED that the above entitled and numbered case is terminated.
IT IS FURTHER ORDERED that the Jefferson Parish Public School System’s request
to consolidate this matter with a pending complaint filed by is denied.

Rendered and signed May 28, 2013, Baton Rouge, Louisiana.

Tl

Tameka Johnson >~ N
Administrative Law Judge

[Certificate of Service on following page]

NOTICE OF TRANSMISSION OF DECISION OR ORDER

I certify that on Wednesday, May 29, 2013 , I have sent a copy of

this decision/order to all parties of this matter.

Clerk of Count

Division of Administrative Law
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I certify that the attached Order Terminating Adjudication in Docket No. 2013-5157-
IDEA has been served to the following individuals by regular, first-class mail, certified mail,

and/or electronic mail this 29" day of May 2013.
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Dr. James Meza, Jr.

Jefferson Parish Public School System
501 Manbhattan Blvd.

Harvey, LA 70058-4495

Ms. Stacy Marino

Region I Education Service Center
Special Education Coordinator
Region I Service Center

201 8th Street

Chalmette, LA 70043

BY ELECTRONIC MAIL ONLY

Marshall Ann Davis, Paralegal Tracey Tiller, Sp. Ed. Coordinator
Louisiana Department of Education Jefferson Parish Public School System
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DECISION AND ORDER ON EXPEDITED HEARING REQUEST,

SUFFICIENCY OF COMPLAINT AND PRESCRIPTION

On March 25, 2013, the Louisiana Department of Education (LDOE) received a
complaint and expedited due process hearing request from
(Parents) on behalf of (Minor) alleging the LIVINGSTON PARISH
SCHOOL BOARD (LPSB) denied Minor a free appropriate public education (FAPE) and
committed procedural violations under the Individuals with Disabilities Education Act (IDEA).
The LDOE assigned the complaint Log No. 23-H-12. The Division of Administrative Law
(DAL) assigned the hearing request to Judge Parris A. Taylor who scheduled a prehearing
telephone conference on April 12, 2013. On April 9, 2013, the LPSB challenged the sufficiency
of Parents’ complaint and filed a motion to dismiss because the allegations contained in the
complaint were prescribed, premature, and outside of the Tribunal’s subject matter jurisdiction.
A telephone hearing on LPSB’s motion was scheduled on April 12, 2013, and Parents’ response
to the LPSB’s motion was due on April 11, 2013. Parents did not file a response. The
prehearing telephone conference was held, a prehearing schedule established, followed by a
telephone hearing on LPSB’s motion. Parents did not call in for the conference or motion

hearing.





Parents’ complaint allege that FAPE and procedural violations occurred at French
Settlement Middle School (French Settlement). The expedited complaint also makes allegations
related to failure to implement previous Individualized Education Programs (IEPs), refusing
Parents’ input during IEPs, insufficiency of services provided by IEPs, restrictive environment,
inappropriate discipline, and the possibility of a placement change. Parents’ expedited complaint
also requested a Manifestation Determination Review and an Independent Education Evaluation
(IEE). A parent/teacher conference was conducted on October 24, 2012. By letter dated March
27, 2013, LPSB sent Parents a Prior Written Notice agreeing to their request for a manifestation
review and IEE.

Parents’ complaint does not meet the criteria for expedited process. The complaint is
found to be insufficient to establish whether LPSB denied FAPE to Minor or whether the LPSB
committed procedural violations within the prescriptive periods allowed under IDEA.

COMPLAINT REQUIREMENTS

The due process hearing complaint must include: the name and address of the child; the
name of the school the child is attending; a description of the nature of the child’s problem; and a
proposed resolution of the problem.' (Emphasis added)

Parents’ complaint identified the child, his address, and the name of the school. It alleged
that LPSB committed procedural violations during and after IEPs that deprived Minor of
educational benefit and impeded his rights to a FAPE but the complaint does not identify when
those violations occurred.” Parents proposed possible resolutions including a request for

manifestation determination and IEE; the LPSB agreed to both requests.’

120 U.S.C. § 1415 (2011).
2 Due Process Hearing Request received by the LDOE on March 25, 2013.
? Due Process Hearing Request and LPSB’s Prior Written Notice.





DUE PROCESS COMPLAINT DISMISSAL

Expedited Due Process Complaint

Louisiana Bulletin 1706, Part XLIII, Subpart 1, § 532 provide the conditions necessary to
qualify for an expedited due process hearing. Expedited hearings are available to parents who
disagree with a disciplinary change in placement that exceeds ten consecutive school days under
§§ 530 and 531 and/or who want to challenge the conclusions of a manifestation determination
provided according to § 530(E). Parents’ complaint does reference disciplinary action but does
not allege a removal or placement change for more than ten school days. The due process
complaint does not challenge the results of a manifestation determination review but the
proposed resolution requests that a review be conducted. Parents’ due process complaint does
not meet the criteria for an expedited process hearing.

Prescription

The right of a parent or public agency to initiate a request for a special education due
process hearing shall prescribe within one year of the date the parent or public agency knew or
should have known about the alleged action that forms the basis of the request.* Parents filed the
expedited due process complaint on March 25, 2013. The only specific date alleged by Parents
was a parent/teacher conference on October 24, 2012. Parents’ due process complaint does not
state when the IEP meetings occurred or identify the particular IEP that denied FAPE to Minor.’
Any allegations contained in the complaint which occurred more than a year before filing have
prescribed. Without specific dates, prescription cannot be determined and the allegations do not

form an actionable due process request.

*La.R.S. 17:1946.
* Due Process Hearing Request.





ORDER

IT IS ORDERED that Parents’ due process complaint does not meet the required criteria
for an expedited due process hearing.

IT IS ORDERED that Parents’ due process complaint is insufficient and dismissed
because prescription cannot be determined and the allegations contained in the complaint do not
form a request that can be adjudicated.

Rendered and signed on April 15, 2013, in Baton Rouge, Louisiana.

R

Parris A. Taylor
Administrative Law Judge

NOTICE OF TRANSMISSION OF DECISION OR ORDER

I certify that on Tuesday, April 16,2013 , 1 have sent a copy of

this decision/order to all parties of this matter.

Clerk o Count

Division of Administrative Law






CERTIFICATE OF SERVICE

I certify that the attached Decision and Order on Expedited Hearing Request,
Sufficiency Of Complaint and Prescription in Docket No. 2013-5544-IDEA has been served
to the following individuals by regular, first-class mail, certified mail, and/or electronic mail this

16th day of April 2013.

Division of Administrative Law

BY ELECTRONIC MAIL, REGULAR, FIRST-CLASS MAIL, AND CERTIFIED MAIL

BY ELECTRONIC MAIL AND CERTIFIED MAIL
Ms. Melissa Losch

Attorney at Law

P. O. Box 65236

Baton Rouge, LA 70896

CERTIFIED MAIL #7007 0710 0001 6722 7632

BY REGULAR, FIRST-CLASS MAIL ONLY
Mr. John Watson

Livingston Parish Public Schools

P.O. Box 1130

Livingston, LA 70754

Dr. Carolyn Kane

Region II Education Service Center
Special Education Coordinator
Southeastern LA University

1930 West Church St.

Hammond, LA 70401

BY ELECTRONIC MAIL ONLY
Marshall Ann Davis, Paralegal

Louisiana Department of Education
E-mail: MarshallAnn.Davis@la.gov
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*

PARENT + AGENCY LOG NO. 23-H-14
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DECISION AND ORDER

Parent F' on behalf of Child filed a due process complaint alleging School Board violated
Child’s rights under the IDEA. The complaint is DISMISSED because Parent F failed to prove
that Child was denied a free appropriate public education, or that Child’s applicable individual
education programs are not reasonably calculated to confer a meaningful educational benefit.

APPEARANCES

A hearing was conducted July 1-2, 2013, in New Orleans, before Administrative Law
Judge Adaora Chukudebelu. Parent F, Parent M, Child, Pascale B. Watson, attorney for Parent
F, Brad Gegenheimer, attorney for School Board, and the Coordinator of Compliance and
Discipline for School Board, appeared at the hearing.

Principal of E Elementary School, Child’s Special Education First Grade Teacher,
Child’s regular First Grade Teacher, Child’s Special Education Kindergarten Teacher, Child’s
Special Education Paraprofessional, School Board’s Certified Education Diagnostician,
the Coordinator of Compliance and Discipline for School Board, Parent F, and Parent M testified

at the hearing.

' For reasons of confidentiality, parties and witnesses have not been named, but are identified in an attached Legend.





STATEMENT OF THE CASE

Parent F on behalf of Child filed a due process complaint on May 7, 2013.> Both parties
waived the Resolution Meeting in lieu of mediation. Mediation was held on June 5, 2013, and
the parties did not resolve the dispute.

Parent F alleged that the School Board denied Child a free appropriate public education
by:

1. Dismissing Child early from school, during the 2011-2012 school year;

2. Failing to meet with Child’s Parent F and Parent M;

3. Improperly transferring Child from E Elementary School to B Elementary School;

4. Administering tests before Child was prepared for the subject matter;

5. Not testing Child on some subjects; and

6. Failing to provide an appropriate educational evaluation geared towards identifying

Child’s abilities and needs.

The School Board contends that:

1. It provided Child with a free appropriate public education;

2. It supported Child with appropriate supports and services;

3. It never denied Child free appropriate public education; and

4. Child is not entitled to compensatory education or private school placement.

The parties filed exhibits that were accepted into evidence. The parties submitted

eighteen stipulated facts which are made part of the Findings of Fact.?

? The School Board filed an exception of res judicata challenging some of the allegations in the due process
complaint. An order was mailed to all parties on June 24, 2013, addressing the exception, and the proposed
resolution of an IEE at public expense was dismissed as premature. These proposed resolutions contained in Parent
F’s due process complaint (referral to the Department of Justice, damages for emotional distress, monetary
reimbursement of attorney fees) are all outside the jurisdiction of the Administrative Law Judge and will not be
addressed in this decision.

3 Joint Stipulation of Facts filed June 27, 2013, at the Division of Administrative Law.





The record was left open through August 6, 2013, to allow the parties to file post-hearing
briefs. Briefs were filed by both parties and the matter was submitted for decision. The parties
requested that the deadline to mail the decision in this matter be extended to September 3, 2013.

This adjudication is conducted in accordance with the Individuals with Disabilities
Education Act, 20 U.S.C. §§ 1400 et seq.; 34 C.F.R. § 300 ef seq.; La. R.S. 17:1941 et seq.;
Louisiana Bulletin 1508, Pupil Appraisal Handbook, LAC 28:CI; Louisiana Bulletin 1706,
Regulations for Implementation of the Children with Exceptionalities Act, LAC 28:XLIII;
Louisiana Bulletin 1530, IEP Handbook for Students with Exceptionalities, LAC 28:XCVII; and
the Division of Administrative Law Act, La. R.S. 49:991, et seq.

FINDINGS OF FACT

Child is a first grade student at E Elementary School, homebased school. Child’s
district school is B Elementary School.* An initial evaluation was performed on May 21, 2008.°
Prior to the filing of the due process hearing complaint, it had been determined that Child is a
child with a disability entitled to a free appropriate public education (FAPE), and that School
Board is the Local Education Agency (LEA) responsible for providing FAPE to Child. Parent F
had previously filed due process complaints against School Board and had participated in a due
process hearing.

During the school year 2008-2009, Child was enrolled in first year of a pre-school
special education program in JPPSS.® During the school years 2009-2010 and 2010-2011, Child
completed second and third years of a pre-school special education program in JPPSS.’

During the 2011-2012 school year, Child was enrolled in kindergarten class at B Elementary

* Joint Stipulated Facts Nos. 3 and 5.
3 Parent Exhibit ILA, p. 1.

% Joint Stipulated Fact No. 7.

"Id., Nos. 8 and 9.





School for the Fall semester. was transferred from B Elementary School to E Elementary

School for the Spring semester, where completed the school year.

The individualized education programs (IEPs) at issue are those developed on: May 6 and

19, 2011; May 18, 2012; and October 22, 20128

Child’s May 2011, IEPs

1.

Child’s IEP review meeting was held on May 6, 2011, and an IEP developed with the
following participants: Parent M, E Elementary School principal, Child’s regular
kindergarten teacher, special education teacher, school nurse and special education
kindergarten teacher.’

A reevaluation was performed on May 16, 2011."

The reevaluation report shows that Child was classified as “Other Health Impairment”
and diagnosed with acid reflux, below average cognitive functioning,
and low adaptive functioning."'

The reevaluation report shows that Child was making progress towards IEP
goals/benchmarks/objectives and was making progress in the general curriculum. 12
Child’s IEP was based on Child’s assessed abilities and performance.

Another IEP meeting was held on May 19, 2011, and an IEP was developed with the
following pai‘ticipants: Parent M, E Elementary School principal and Child’s special

education kindergarten teacher.'> The following revisions were made to the IEP:

reevaluation results were added, and notes on Child’s academic, developmental and

¥ The May 2013 IEP is not addressed in this decision because it was developed after Parent filed the due process
complaint. '

° School Board Exhibit 1E, IEP dated May 6, 2011, p. 1 of 11.

' School Board Exhibit 2A, p. 1.

"Id. at2.

' 1d. at 4.

13 School Board Exhibit 1E, IEP dated May 19, 2011, p. 1 of 12.





10.

11.

functional needs were added."

Both the May 6, 2011, and May 19, 2011, IEPs provide that Child attends school 5 times
a week with total instructional time of 375 minutes per day."

Both the May 6, 2011, and May 19, 2011, IEPs show that Child stayed in 4 year-old Pre-
K class all day and that is making progress in the regular education class, but
unwillingness to communicate and complete tasks impeded  progress.

On the May 6, 2011, IEP received the following accommodations: assigned
preferential seating, individual instruction, small group instruction, modified directions,
and altered format of materials on page.'®

On the May 19, 2011, IEP received the following accommodations: assigned
preferential seating, individual instruction, small group instruction, modified directions,
and altered format of materials on page.'’

On November 18, 2011, the Child’s May 19, 2011, IEP was amended to add that Child
will receive community special instruction in the regular kindergarten setting for 60

minutes once a week.'?

May 18, 2012 IEP

1.

Child’s IEP review meeting was held on May 18, 2012, and an IEP was developed with
the following participants: Parent M, School Board Designated representative, a regular
education teacher, Child’s special education kindergarten teacher, speech/language

pathologist and special education department head who is Child’s first grade special

14 ]d.

'* School Board Exhibit 1B.

'® School Board Exhibit E, IEP dated May 6, 2011.

"7 School Board Exhibit E, IEP dated May 19, 2011.

'® School Board Exhibit D, IEP amended November 18,2011.





education teacher. '’

Child’s IEP was based on Child’s assessed abilities and performance.

The IEP provides that Child is to attend school 5 times a week with total instructional
time of 375 minutes per day.*

Child began and completed the 2012-2013 school year at E Elementary School.

The May 18, 2012, IEP, shows that Child attends regular education kindergarten class
with a paraprofessional sitting next to and giving prompts. Child goes to special
education class for small group math instruction.”’

The May 18, 2012, IEP, shows that Child works at a slower pace and requires extra time
to complete tasks. is not an active participant and does not respond when asked
questions in the regular education class.?

The May 18, 2012, 1EP, shows that Child is to receive the following accommodations:
assigned preferential seating, modified assignments as needed, shortened assignments,
increased time to complete assignments and tests, and breaks during work periods,
between tasks and during tests.

The May 18, 2012, IEP has the following measurable goals for Child: Reading:
answering questions aloud on story read with 85% accuracy by the end of the IEP year;**
Math: apply problem solving skills to modified age-appropriate areas with 85% accuracy

within 36 weeks of the IEP year;” Language: will increase receptive and language

' School Board Exhibit C, IEP dated May 18, 2012, p. 1 of 15.

20 1d.
2 d.
2 Id.

BId atll.
Id. at 4.
B Id. at 5.





skills.”

9. The IEP progress report for the 2012-2013 school year shows that in reading, Child’s
reading skills improved and made sufficient progress in the first two quarters of the
school year.”” In the third quarter, Child continued to have difficulty with reading
comprehension and although showed great improvement with oral reading in the
fourth quarter, . struggled to answer questions on what ~ read.”®

10. The IEP progress report for the 2012-2013 school year shows that in math, Child made
sufficient progress in all four quarters of the school year.”

11. The IEP progress report for the 2012-2013 school year shows that in language, Child
made sufficient progress in all four quarters of the school year.*

12. The IEP progress report for the 2012-2013 school year shows that in toileting,
appropriate behavior, social, physical education, Child made sufficient progress in all
four quarters of the school year.*!

13. Child’s May 18, 2012, IEP was amended on October 22, 2012, to revise toileting goals
and request new testing or retesting for academic levels.”> The amended IEP shows
Parent F’s and Parent M’s initials®®> and the amendment page dated October 22, 2012,

shows Parent F’s and Parent M’s signatures.**

14. Child’s May 18, 2012, IEP is being followed by School Board.

*Id. at 7.
27 School Board Exhibit 4, progress report # 2. Same as Parent Exhibit 3.
28
1d.
?* School Board Exhibit 4, progress report # 3. Same as Parent Exhibit 3.
*% School Board Exhibit 4, progress report # 5. Same as Parent Exhibit 3.
*! School Board Exhibit 4, progress report #1, 4, 6, and 7. Same as Parent Exhibit 3.
32 School Board Exhibit 1B, p. 12 of 15.
33 Id
** School Board Exhibit 1B, Amendments Page, p. 1 of 1.





Child’s October 2012, amended IEP

At the October 22, 2012, meeting to amend the May 18, 2012, IEP, Parent F and Parent
M requested that Child be retested for academic levels and initialed the amended IEP.*® Parent F
was upset at the meeting and made threatening statements directed at E Elementary School
Principal about what he will do when he gets angry.36 The School Board diagnostician reviewed
Child’s amended IEP which contained Parent F’s and Parent M’s initials requesting updated
academic testing of Child.>’ The School Board diagnostician tested Child in January 2013 to
determine her current academic levels in reading, writing, listening, and math.’® The test lasted
an hour;* it was neither an initial evaluation nor a re-evaluation.’” After the test, the School
Board diagnostician prepared a summary report that Child had significant weaknesses in
listening comprehension, math calculation skills, math reasoning and reading comprehension.'“
The report contained recommendations including that Child should be asked questions frequently
during reading lesson and to have Child retell storyin  own words.*?

Child’s Kindergarten Year after April 30, 2012

Child was placed in the 3 to 5-year-old class and was taught the kindergarten curriculum.*®

Kindergarten students were dismissed at 3:45 p.m. daily.** Child was dismissed at 3:00 p.m.
daily.45 Due to early dismissal, Child did not receive instruction for 45 minutes. Child’s [EP

progress report for the 2011-2012 school year was not provided.

3% School Board Exhibit 1B, p. 12. Transcript, July 1, 2013, pp. 210, 202.

36 Transcript, July 1, 2013, pp. 216, 227. Transcript, July 2, 2013, pp. 192, 207, 211, 212.
37 Transcript, July 1, 2013, p. 167.

38 Transcript, July 1, 2013, pp. 169, 184.

** Transcript, July 1, 2013, p. 170.

* Id. She also testified that parental consent is not required for a retest or updated testing.
*! Parent Exhibit ILB3c, p. 4.

*2 parent Exhibit ILB3c, p. 5.

* Transcript, July 1, 2013, p. 13.

* Transcript, July 2, 2013, p. 8.

45 Id.





Child’s Performance During the 2012-2013 School Year

Accommodations contained in the May 18, 2012, IEP as amended were followed by
Child’s teachers.*® Tests were modified to assist Child.*” Some accommodation was provided to
Child on “cold reads.”*® Child was not denied access to textbooks.*’ Child’s first grade regular
teacher did not allow students to take textbooks home on weekends or holidays, as a matter of
practice, for fear of the children losing or forgetting them.* Child’s teachers did not manipulate
tests, alter tests or attempt to fail Child. Parent M informed Child’s special education teacher by
email on April 9 and 12, 2013, that she wanted to meet with her and discuss Child’s grades.”'
Special education teacher responded on April 10, 2013, that she had forwarded the request to
principal of E Elementary School. On April 11, 2013, principal of E Elementary School
informed Parent F and Parent M that the meeting would be in May so that personnel from the
Special Education Office could attend.”> Meeting was held during the IEP development in May
2013.%

Facts Related To Change In Placement

Parent F and Parent M were not notified before the beginning of the 2012-2013 school
year of Child’s change in location from E Elementary School to B Elementary School.>* On the
first day of the 2012-2013 school year, Parent F and Parent M dropped Child at E Elementary

School.> Later that day E Elementary School principal contacted Parent F and informed him that

* Transcript, July 1, 2013, pp. 45, 46, 49, 54, 55.

4 Transcript, July 1, 2013, pp. 56, 57, 59.

*8 Short stories with questions to evaluate reading comprehension. Transcript, July 1, 2013, pp. 52, 57, 58, 60.
49 Transcript, July 2, 2013, p. 185.

% Transcript, July 1, 2013, p. 74.

3! Parent Exhibit IL.B4b, p. 1.

52 parent Exhibit I1.B4b.

53 Transcript, July 1, 2013, p. 105.

3 Transcript, July 2, 2013, pp. 13, 124.

% Transcript, July 2, 2013, p. 15.





Child should be picked up and taken to B Elementary School, her District School.”® The next
day, Parent M completed an extraordinary circumstances transfer request that Child remain at E

1.>” The request was approved by E Elementary School principal.58 Child was

Elementary Schoo
not removed from E Elementary School, school records were not transferred to B Elementary
School, and did not miss any instruction time.>® Child remained at E Elementary School for

the entire 2012-2013 school year.

CONCLUSIONS OF LAW

Parent F failed to prove that Child was denied a free appropriate public education and
that the May 2011 and May 2012 IEPs as amended are not reasonably calculated to enable Child
to receive meaningful educational benefits.

Burden of Proof

A school district’s educational program for a child with disabilities is presumed to be
appropriate.”’ As the party challenging the educational program proposed by the School Board,
Parent F bears the burden of proof to rebut this presumption.®’ Parent F must affirmatively prove
an allegation that the School Board failed to provide FAPE to Child.

General Discussion of IDEA

The IDEA provides every disabled child with the right to FAPE® designed to meet his

specialized needs.” A school provides FAPE by creating an IEP for each child.* Before creating

% Transcript, July 2, 2013, p. 14.

57 Parent Exhibit I1.C, Transcript, July 2, 2013, p. 16.

58 Transcript, July 2, 2013, p. 21.

% Transcript, July 1, 2013, pp. 203, 215, 216.

% White v. Ascension Parish Sch. Bd., 343 F.3d 377 (5th Cir. 2003).

8! Schaffer v. Weast, 546 U.S. 49 (2005).

52 Congress has defined FAPE as, “special education and related services that . . . (A) have been provided at public
expense, under public supervision and direction, and without charge; (B) meet the standards of the State educational
agency; (C) include an appropriate . . . education in the State involved; and (D) are provided in conformity with the
individualized education program required under section 1414(d) of this title. 20 U.S.C. § 1401(9) (2006).

5320 U.S.C. § 1400(d)(1)(A) (2006).

10





the [EP, the school district must conduct an initial evaluation to determine the student’s
eligibility and to identify his educational needs.® An IEP is created by an “IEP Team” comprised
of the child’s parents, at least one of his regular teachers, at least one of his special education
teachers, a school board representative, an individual who can interpret evaluation results (who
may be either of the teachers or the school board representative) and, if appropriate, the child
himself.*® The IEP must outline the student’s then-current educational status, establish annual
goals, and detail the special educational services and other aids that the child will be provided.?’
It also must provide, among other things, “the projected date for the beginning of the services
and modifications . . . and the anticipated frequency, location, and duration of those services and
2968

modifications.

Rowley Standards

In Hendrick Hudson Central School District, Westchester County v. Rowley,® the U.S.
Supreme Court defined the contours of FAPE, and established a two pronged test to be used to
determine if FAPE is provided: (1) Has the State complied with the procedures set forth in the
Act; and (2) Is the IEP developed through the Act’s procedures reasonably calculated to enable
the child to receive educational benefits?” If these requirements are met, compliance with the
obligations imposed by Congress have been met.”'

A free appropriate public education need not be the best possible one, or one that will

maximize the child’s educational potential, rather, it need only be an education that is

%420 U.S.C. § 1414(d)(1)(A) (2006).

5320 U.S.C. §§ 1414(a)(1)(A)-(C) (2006).

520 U.S.C. § 1414(d)(1)(B) (2006).

5720 U.S.C. § 1414(d)(1)(A)(i) (2006).

5820 U.S.C. § 1414(d)(1)(A)I)VII) (2006).

% 458 U.S. 176 (1982). (Although the IDEA has been amended multiple times since 1982, Rowley is still
controlling. J.L. v Mercer Island School District, 592 F.3d 938, 951 (9th Cir. 2010)).

0 Id. at 206-207.

71 ld
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specifically designed to meet the child’s unique needs, supported by services that will permit the
child to benefit from the instruction.”” The IDEA guarantees only a basic floor of opportunity,
consisting of specialized instruction and related services which are individually designed to
provide educational benefit.”” The IDEA does not require that parental preferences be
implemented in an IEP.”* The following two pronged inquiry is used to determine whether a
public agency, such as the School Board, has provided FAPE under the IDEA to a particular
child with a disability.

Procedural Compliance: The first Rowley test was met by School Board.

To satisfy the first prong of the Rowley test, the State must comply with procedures set
forth in the Act. Parent F failed to prove that the alleged procedural violations impeded Child’s
right to FAPE, significantly impeded Parent F’s and Parent M’s opportunity to participate in the
decision-making process regarding the provision of FAPE to the Child, or caused any
deprivation of educational benefit.

Any violation of procedural requirements of IDEA amounts to a denial of FAPE if it
impedes the child’s right to FAPE, significantly impedes the parent’s opportunity to participate
in the decision-making process regarding the provision of a free appropriate public education to
the parent’s child, or causes a deprivation of educational benefits.”” The IDEA is designed to
establish a cooperative process between parents and schools.”® The central vehicle for this
collaboration is the IEP process. State educational authorities must identify and evaluate disabled

children, 7 develop an IEP for each one,”® and review every IEP at least once a year.”” Each IEP

:z Adam J. v. Keller Indep. Sch. Dist., 328 F.3d 804, 808 (5th Cir. 2003).
1d.
™ Bradley ex rel. Bradley v. Arkansas Dep 't of Educ., 443 F.3rd 965, 975 (8th Cir. 2006).
320 U.S.C. § 1415(H)(3)(E)(ii) (2006).
76 Rowley at 205-206.
720 U.S.C. §§ 1414(a)-(c) (2006).
820 U.S.C. § 1414(d)(2) (2006).
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must include an assessment of the child's current educational performance, must articulate
measurable educational goals, and must specify the nature of the special services that the school
will provide.*

Parents must be informed about and consent to evaluations of their child®' and are
included as members of the IEP Team.* They have the right to examine any records relating to
their child, and to obtain an “independent educational evaluation” of the child.** They must be
given written prior notice of any changes in an IEP,** and be notified in writing of the procedural
safeguards available to them under the IDEA.® If parents believe that an IEP is not appropriate,
they may seek an administrative “impartial due process hearing.”*

Parent F alleged that Child’s first grade special education teacher refused to meet with
him or Parent M to discuss Child’s progress. Credible testimony at the due process hearing
about threats Child’s Parent F made during the October 22, 2012, IEP meeting provided
Principal of E. Elementary School reasonable cause to insist that any meeting with Parent F be
attended by personnel from the School Board Special Education office.®” The meeting was then
convened in May when personnel from the School Board Special Education office could
attend.®® The delay in convening the meeting did not significantly impede Parent F’s or Parent

M’s opportunity to participate in the decision-making process regarding the provision of FAPE

to Child, or cause any deprivation of educational benefit.

920 U.S.C. § 1414(d)(4) (2006).
8020 U.S.C. § 1414(d)(1)(A) (2006).
8120 U.S.C. § 1414(c)(3) (2006).
8220 U.S.C. § 1414(d)(1)(B) (2006).
820 U.S.C. § 1415(b)(1) (2006)
$20 U.S.C. § 1415(b)(3) (2006).
820 U.S.C. § 1415(d)(1) (2006).
820 U.S.C. § 1415(f) (2006).

¥ Transcript, July 1, 2013, p. 216.

% Transcript, July 1, 2013, p. 218.
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Parent F alleged that Child’s placement was changed from E Elementary School to B
Elementary School without prior notice to Parent F or Parent M. Although neither Parent F nor
Parent M was timely notified of Child’s change in location, it did not affect Child’s substantive
rights or their right to participate in the decision-making process regarding the provision of
FAPE to Child because the change in location was not implemented, as Child remained at E
Elementary School the entire 2012-2013 school year. Child was never removed from E
Elementary School, school records were not transferred to B Elementary School, did not
lose any educational benefit,* and Parent M had opportunity to complete an extraordinary
circumstances transfer request that Child remain at E Elementary School.

Parent F alleged, but failed to prove, that Child was evaluated without Parental notice
and consent. Parental notice is not required prior to administering a test or other evaluation
unless consent is required of parents of all students.”® Parent F and Parent M requested that Child
be retested for current academic levels. Parent F and Parent M testified that they attended the
October 2011 IEP meeting. They testified that although they initialed the IEP next to the
notation that Child be retested, they did not understand the IEP or the process. Parent F and
Parent M did not provide credible testimony that they did not understand the IEP or the process.
Parent F and Parent M have been involved in several IEP meetings as Child has received special
education services through the School Board since the 2008-2009 school year. Additionally,
Parent F has filed due process complaints against School Board and is familiar with the IEP and
due process hearing process.”’ The School Board diagnostician provided credible testimony that

she did not evaluate or reevaluate Child, but only re-tested Child to determine her current

% Transcript, July 1, 2013, pp. 215, 216. Transcript July 2, 2013, p. 165.
% LAC 28:CL.109.D.
*! Transcript, July 2, 2013, pp. 85, 163, 165.
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academic levels in reading, writing, listening, and math,’” as requested by Parent F and Parent M
and evidenced in the October 2012 amendment to Child’s May 2012 IEP.” The School Board
diagnostician also testified that parental consent is only required for initial evaluations or
reevaluation and not for retesting.

Substantive Compliance: The Second Rowley test was met by School Board

To satisfy the second prong of the Rowley test, the IEP must be reasonably calculated to
enable Child to receive educational benefits. Parent F did not prove Child’s IEPs were not
reasonably calculated to enable Child to receive educational benefits.

In determining whether the second test of the Rowley inquiry has been satisfied, the
United States Fifth Circuit Court of Appeals in Cypress-Fairbanks Independent School District
v. Michael F.°* established a four factor test. The four factors are 1) Is the program
individualized on the basis of the student’s assessment and performance; 2) Is the program
administered in the least restrictive environment; 3) Are the services provided in a coordinated
and collaborative manner by the key “stakeholders;” and 4) Are positive academic and non-
academic benefits demonstrated?

Cypress-Fairbanks Factor One

The School Board established that the IEPs were individualized based on Child’s assessed
abilities and performance. Parent F and Parent M offered insufficient evidence to the contrary.

Cypress-Fairbanks Factor Two

The School Board established that Child’s educational program is provided in the least

restrictive environment (LRE). Parent F and Parent M offered no evidence to the contrary.

%2 Transcript, July 1, 2013, p. 169.
% Transcript, July 1, 2013, p. 167.
% Cypress-Fairbanks Indep. Sch. Dist. v. Michael F., 118 F.3d 245 (5th Cir. 1997).
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Cypress-Fairbanks Factor Three

Parent F did not demonstrate that services are not provided in a coordinated and
collaborative manner. Child’s IEPs included regular curriculum and special education
teachers. Child’s IEPs have been amended several times, and Parent F’s and Parent M’s
concerns have been addressed. Parent F and Parent M did not provide credible testimony that
they disagreed with the IEPs and did not prove that services are not being provided in a
coordinated and collaborative manner.

Cypress-Fairbanks Factor Four

Parent F did not prove that Child has not achieved positive academic and non-academic
benefits. Although Child, during the 2012-2013 school year, continued to have difficulty with
reading comprehension, showed great improvement with oral reading during the school year.
Additionally, in all four quarters of the 2012-2013 school year, Child showed sufficient progress
in math, language, social, toileting, appropriate behavior and physical education. Because the
Supreme Court in Rowley only requires districts to ensure that students with disabilities receive
some educational benefit, notwithstanding Child’s insufficient progress in reading for the last
two quarters in the 2012-2013 school year, the holistic approach of Rowley and the
accommodations set forth in Child’s IEPs allowed her to receive FAPE.”

The failure of Child’s regular first grade teacher to allow Child, and other first graders, to
take textbooks home on the weekends and holidays did not amount to a denial of FAPE.

The fear of losing or forgetting books provided a reasonable basis for the practice. E Elementary

School provided accommodations contained in the I[EP to assist Child with reading

% Klein Indep. Sch. Dist. v. Hovem, 59 IDELR 121, 690 F.3d 390 (5th Cir. 2012), cert. denied, 113 LRP 10911
(2013), 133 S. Ct. 1600 (2013). (although school district failed to address the source of a former student’s writing
difficulties earlier in his educational career, the accommodations set forth in the student’s IEPs allowed him to
receive FAPE).
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comprehension. Child’s IEPs conferred some educational benefit to Child.

Child’s early dismissal in May 2012 did not support Parent F’s argument that Child was
denied FAPE. While Child’s IEP required that = be provided with 375 minutes of instruction
each day, but only received 330 minutes of that instruction, this implementation failure was
harmless.” Child received the same instructional time as all kindergarteners attending the 3 to 5-
year-old program.”’ Neither Parent F nor Parent M showed how the reduced instruction time
affected Child’s progress; Child’s IEP progress report for the 2011-2012 school year which
covered May 2012, was not provided. The May 6 and 19, 2011, IEPs show that Child was
making progress in the regular education class but unwillingness to communicate and
complete tasks impeded progress. Child’s May 2012 IEP contained modified services to
assist Child with communication issues,98 and School Board provided a “basic floor of
opportunity” as required under IDEA.

Conclusion

Parent F did not prove the School Board failed to comply with the procedures set forth in
the IDEA. Parent F failed to prove Child’s May 6 and 19, 2011, IEP, as amended, and May 2012
IEP, as amended, are not reasonably calculated to enable Child to receive meaningful

educational benefits. Parent F’s complaint is dismissed.

% See Savoy v. Dist. of Columbia, 58 IDELR 129, 844 F.Supp.2d 23 (D.D.C. 2012) (Although school district
provided student with 1,660 minutes rather than 1,710 minutes of specialized instruction each week, there was no
evidence that the slight loss of instructional time prevented the student from receiving FAPE).

°7 Transcript, July 1, 2013, p. 218.

*® Parent Exhibit ILB2.
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ORDER
IT IS ORDERED that Parent F’s May 7, 2013, due process complaint against the School
Board is DISMISSED.

Rendered and signed September 3, 2013 in Baton Rouge, Louisiana.

r{) )
[Q4.€‘£ﬁﬁ A i:_,.[ \,4/\ ,/Jéi.fe/'f\_

Adaora Chukudebelu
Administrative Law Judge
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