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STATE OF LOUISIANA
DIVISION OF ADMINISTRATIVE LAW


AKILI ACADEMY OF NEW ORLEANS * DOCKET NO. 2014-9278-IDEA*
*


IN THE MATTER OF *
*


 ON BEHALF OF * AGENCY LOG NO.  45-H-02
******************************************************************************


DECISION AND ORDER


 on behalf of  filed a motion requesting an order be issued to retain  educational


placement at Akili Academy of New Orleans during the pendency of the due process hearing filed


under the Individuals with Disabilities Education Act.  Akili Academy of New Orleans is 


then-current educational placement, and Akili Academy of New Orleans shall maintain 


placement there until this adjudication is finalized, unless the parties reach an agreement to change


 placement.


APPEARANCES


Administrative Law Judge Parris A. Taylor conducted a telephone hearing on August 20,


2014, in Baton Rouge, LA.  Attorneys Jennifer Coco and Eden B. Heilman, appeared for  on


behalf of   Attorneys Jaimmé A. Collins and Kate Brownlee, appeared on behalf of Akili


Academy of New Orleans.


STATEMENT OF THE CASE


Counsel for  on behalf of  filed an emergency motion requesting  maintain 


educational placement at Akili Academy of New Orleans (AANO) until the due process proceeding


is completed.  AANO opposed the motion.  During the hearing the memoranda of law, with


attached exhibits, filed by both parties were made part of the record.  Counsel for both parties


presented oral arguments.  The parties agreed to admit a copy of the expulsion hearing letter and a
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recording of the proceedings into evidence.1


This proceeding is conducted in accordance with and under the jurisdiction conferred by the


Division of Administrative Law Act, La. R.S. 49:991, et seq., the Individuals with Disabilities


Education Act, 20, U.S.C.A. § 1400, et seq.,  and  the  La.  Education  of  Students  with


Exceptionalities law, La. R.S. 17:1942, et seq.


FINDING OF FACT


AANO is a Type 5 public charter school operating in the Recovery School District (RSD)


and serving as its own local educational authority (LEA).  The RSD controls enrollment and


expulsion of students attending charter schools located in the recovery district.


 was enrolled in and attended AANO for kindergarten and first grade during the 2012-13


and 2013-14 academic school years.   repeatedly displayed behavior problems and learning


difficulties in school.   requested  be evaluated.  On May 5, 2014,  was assessed and


evaluated to determine whether  had an educational disability and qualified for services under


IDEA.  The initial evaluation concluded  was IDEA eligible for special education services.  On


May 6, 2014, AANO suspended  from school and recommended  be expelled.  After an


expulsion hearing held by the RSD on May 16, 2014, the expulsion officer determined  was


“Not Guilty of expulsion/Re-admit to enrolled school/will attend another school for 2014-15 school


year.”


 received a letter dated June 16, 2014, from the RSD confirming  was enrolled in and


would return to  previous placement, AANO, for the 2014-15 school year.  Eight days later, Zuri


Gracin, AANO’s Operations Manager, sent an email to the RSD.  The manager confirmed the RSD


had enrolled  at ANNO for the upcoming school year.  The manager requested  be removed


1 The expulsion form was marked for identification as  A.  Counsel for  and  also offered correspondence sent
to AANO marked as  B.  That correspondence was not admitted or considered for this expedited hearing.
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from the school roster because the expulsion officer assigned  to another school.  The RSD


removed  from AANO’s roster on July 3, 2014.


AANO staff informed  that  was no longer enrolled at AANO, and they would not


prepare an Individual Education Plan (IEP) for   Counsel for  filed a due process complaint


with the Louisiana Department of Education on August 8, 2014.


CONCLUSIONS OF LAW


The party challenging the Individual Education Plan, issues of appropriate education, or


procedural safeguards bears the burden of persuasion in a due process hearing.2  There are three


issues to be decided:


I. Does the “stay put” provisions of IDEA apply to  before an IEP has been developed to


determine services needed and education placement?


II. Is AANO  “then-current educational placement” under IDEA’s “stay put” provisions?


III. Whether  and AANO had an agreement to change  placement for the 2014-15


school year?


This Tribunal concludes the “stay put” provision applies to  while an IEP is being developed,


AANO is  “then-current educational placement” under the Individuals with Disabilities


Education Act, and  and AANO did not have an agreement to change  educational


placement.


Applicability of IDEA’s “stay put” provisions to  before an IEP has been developed


A principle purpose of the Individuals with Disabilities Education Act (IDEA) is to provide


substantive and procedural guarantees to children with educational disabilities to ensure state and


2 Weast v. Schaffer, 126 S.Ct. 528, 44 IDELR 150 (2005).  See also L.E. v. Ramsey Board of Education, 435 F.3d 384,
44IDELR 269 (3rd Cir. 2006) (Weast holding applies not only to issues of FAPE, but to any challenge of the IEP, including
LRE issues.)
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local education agencies provide them with a free appropriate public education (FAPE).3  This


objective is achieved when schools and parents work collaboratively to create and implement an


IEP to achieve the goal of providing FAPE.4


IDEA also recognizes that parents and schools will not always agree on how to achieve the


educational goals for disabled children.  It provides the parties the right to request a due process


hearing, and 20 U.S.C.A. 1415(j) contains a procedural safeguard known as the “stay put” provision


that allows a disabled child to remain at  or her “then-current educational placement” while


disputes are resolved in administrative and judicial proceedings.5


The placement  protection  provisions  of  IDEA are  triggered  when  establishes  that  the


“school officials knew, or should have known [  had a genuine disability.”6  AANO was aware


that  had  a  disability  after  its  staff  observed  behavioral  problems  and  difficulty


accomplishing learning objectives.  AANO’s knowledge is further evidenced after  requested a


special education evaluation and when it initiated the evaluation for 


Counsel for AANO argued the stay put provisions do not apply because  placement


must first be determined by the IEP process, and she cited several cases, including Thompson and


Cumberland in support of her argument.7  Counsel’s  argument  and  cases  are  unpersuasive.   The


cases counsel relies upon are distinguished from the facts of this case because in those cases the


schools  completed  an  IEP,  and  the  students  were  actually  enrolled  in  other  schools.   After  


initial evaluation determined  was IDEA eligible, AANO had an affirmative duty to schedule an


3 20 U.S.C.A. § 1400(d). See also Wagner v. Board of Educ. Of Montgomery County, 335 F.3d 297, 300 (4th Cir. 2003)
4 Id. See also M.R. v. Ridley School Dist. 774 F.3d 112, 117 (3rd Cir. 2014).
5 M.R. at 117-118.
6 Rodiriecus L. v. Waukegan School Dist. No. 60, 90 F.3d 249, 254 (7th Cir. 1996).
7 Thompson v. Board of Special School Dist. No. 1, 144 F.3d 574 (8th Cir. 1998), and I.H. ex rel. D.S. v. Cumberland Valley
Sch. Dist., 842 F. Supp. 2d 762 (M.D. Pa. 2012).
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IEP team meeting after  was identified as a child with an educational disability.8  AANO choose


not to arrange an IEP meeting or prepare a plan to determine what services  needed and the


appropriate educational placement to provide those services.  Also, there is no evidence  was


actually  enrolled  in  another  school.   ANNO  knew  or  should  have  known  had  a  genuine


educational disability, and IDEA’s “stay put” provisions apply.


AANO is  “then-current educational placement” under IDEA “stay put” provisions


The term “then-current educational placement” is not specifically defined by IDEA.9  It is


commonly determined by the courts after examining the IEP, its goals and related services, and its


specifically identified physical location where the disabled student will be educated and receive


those services.10  In this case, AANO’s Operation Manager requested  be removed from the


school roster by inaccurately asserting that the RSD’s expulsion officer had actually assigned  to


another school.  As a result of this misrepresentation, the RSD removed  from AANO’s roster,


and  was not assigned to another school.  Then AANO staff informed  that  was no longer


enrolled at AANO and refused to prepare an IEP.   is not enrolled in any school and does not


have an IEP that identifies an appropriate educational placement.


The Third Circuit faced a similar dilemma in Drinker by Drinker v. Colonial School Dist.11


Usually  the  courts  refer  to  the  IEP  to  decide  a  child’s  current  educational  placement  when  “stay


put” is brought into play, but the Drinker Court had to determine the “then-current educational


placement” for a disabled student without a valid IEP.  The Court concluded that when “the dispute


arises before any IEP has been implemented, the ‘current educational placement’ will be the


operative placement under which the child is actually receiving instruction at the time the dispute


8 Johnson v. District of Columbia, 839 F.Supp.2d 173, 174 (D.C. Cir. 2012).
9 20 U.S.C.A. § 1401.
10 Johnson v. District of Columbia, 839 F.Supp.2d 173, 176-177 (D.C. 2012).
11 78 F.3d 859 (3rd Cir. 1996).







 6


arises.”12  The Court’s rationale is applicable in this case.  ANNO refused to prepare an IEP for 


to determine an appropriate placement.  attended AANO from kindergarten through first grade,


and it was the last place where  received educational instruction before  filed a due process


complaint.  Based upon these facts, AANO is  operative and “then-current” educational


placement under IDEA’s “stay put” provisions.


Counsel’s argument that AANO is not the “then-current educational placement” because 


is no longer enrolled is not compelling.  The record shows the RSD enrolled  at AANO for the


upcoming school year.13   would likely have remained on their roster if the Operations Manager


had not inaccurately asserted the RSD’s expulsion officer had specifically assigned  to another


school.   It  was this distortion that prompted the RSD to remove  from AANO’s roster without


assigning  to another school.14


The Eastern District Court of Pennsylvania faced similar facts in R.B. ex rel. Parent v.


Mastery Charter School.15  Similar  to  AANO,  Mastery  was  a  charter  school  and  acting  local


education authority (LEA).  IDEA imposes an “an affirmative obligation [on LEA’s] to identify and


serve appropriately all eligible children with disabilities within its jurisdiction.”16  Mastery


unilaterally barred R.B.’s parent from entering the school and later disenrolled the student by


asserting repeated truancy violations.17  Like Mastery, AANO argued “stay put” does not apply and


it was not the student’s then-current educational placement by asserting that the RSD removed 


from its roster.  The District Court rejected Mastery’s argument and this Tribunal adopts the federal


court’s reasoning.  The Court concluded, “[A]ny change in a special education child's placement


12 Id. at 867, citing Thomas v. Cincinnati Bd. of Educ., 918 F.2d 618, 625-26 (6th Cir. 1990.).
13 ANNO Exhibit B.
14 ANNO Exhibit C.
15 762 F. Supp. 2d 745 (E.D. Pa. 2010).
16 Id. at 752.
17 Id. at 758.
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must comply with the procedural safeguards—regardless of what outcome state or local laws might


dictate for a special education student's non-disabled peers” and an LEA cannot evade its obligation


to provide FAPE and comply with the substantive and procedural protections of IDEA by “simply


closing its doors to the student.”18  Likewise, AANO cannot avoid IDEA’s procedural safeguards by


attempting to shield itself behind the RSD’s administrative enrollment process—especially after its


staff took direct action to ensure  was removed from their roster.  AANO is  operational and


“then-current educational placement” and the IDEA “stay put” provisions are applicable.


 and AANO did not agree to change  placement for the 2014-15 school year


The parties agreed that AANO’s expulsion recommendation was denied by the expulsion


officer19  IDEA’s  “stay  put”  provisions  do  not  apply  when  the  parties  agree  to  an  alternative


educational placement. “[U]nless the State or local educational agency and the parents otherwise


agree, the child shall remain in the then-current educational placement of the child….”20  AANO’s


Counsel asserted that IDEA’s “stay put” provisions do not apply because during expulsion


proceedings the parties agreed that  would change schools.  Counsel offered an audio recording


of the hearing in support of her assertion that  agreed to the placement change.  She urged that


 attempt to enroll  at a different school lends additional support to her argument.  Counsel


also stressed that the RSD controls enrollment.   counsel was present at the hearing and refutes


those assertions.  The record does not contain an affirmative “stay put” waiver or written


confirmation that the parties agreed to change  operational placement from AANO.


AANO failed to provide sufficient proof that  and AANO agreed to an educational


placement change and waived the right to invoke the procedural protections “stay put” provides for


18 Id. at 758 and 761.
19  Exhibit A: The RSD expulsion form shows the expulsion official determined  was “Not Guilty of expulsion/Re-
admit to enrolled school/will attend another school for 2014-15 school year.”
20 20 U.S.C.A. § 1415(j).
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  The Third Circuit in Drinker rejected a similar “effective waiver” argument.21  The  Court


determined there was no “case that we have found [that] interprets the stay put provision as


suggesting that parents can lose their stay put protection except by affirmative agreement to give it


up.”22  Without  a  written  agreement  confirming  an  educational  placement  change  and/or  an


affirmative waiver of  “stay put” protections, AANO’s argument fails.23


AANO’s alternative argument that the RSD controls enrollment is also unconvincing.


Again, adopting the Mastery court’s analysis,“[A]ny change in a special education child's placement


must comply with the procedural safeguards—regardless of what outcome state or local laws might


dictate.”24


ORDER


IT IS ORDERED that Akili Academy of New Orleans shall be  then-current


educational placement under the provisions of the Individuals with Disabilities Education Act.


IT IS ORDERED that  shall maintain  placement at Akili Academy of New Orleans


until the conclusion of the administrative adjudication or until the parties agree in writing to change


 educational placement.


Rendered and signed on August 22, 2014, in Baton Rouge, Louisiana.


________________________________
Parris A. Taylor
Administrative Law Judge


21 Drinker by Drinker v. Colonial Sch. Dist., 78 F.3d 859, 868 (3d Cir.1996).
22 Id.
23 Alston v. District of Columbia, 439 F.Supp.2d 86, 93 (D.C. 2006)(“Because there is no written evidence that Alston
agreed. . .the court cannot agree with the defendants that Alston consented to the ‘elimination of a basic element’ of
C.A.’s ‘then-current educational placement.’”)
24 Mastery at 758.


S
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STATE OF LOUISIANA 
DIVISION OF ADMINISTRATIVE LAW 


 
 


SCHOOL BOARD * DOCKET NO. 2014-10705-IDEA 
 *  
 IN THE MATTER OF *  
 *  
 PARENT ON BEHALF OF MINOR *  


* 
AGENCY LOG NO.  45-H-04 


****************************************************************************** 


DECISION AND ORDER 
 


Parent1 on behalf of Minor filed a due process complaint alleging that the School Board 


violated the Individuals with Disabilities Educational Improvement Act by denying Minor a free 


appropriate public education, and depriving Parent of a meaningful opportunity to participate in 


the implementation of Minor's individualized education program.  The complaint is 


DISMISSED because Parent failed to prove the allegations.  


APPEARANCES 


A hearing was conducted October 28-29, 2014, in Marksville, before Administrative Law 


Judge Adaora Chukudebelu.  Parent; Jonathan D. Stokes and Christopher K. Kinnison, attorneys 


for Parent; Wayne T. Stewart and Melissa S. Losch, attorneys for the School Board; and the 


Supervisor of Special Education for the School Board appeared at the hearing.   


            Parent, Supervisor of Special Education for the School Board, Minor’s Special Education 


Teacher, Minor’s Special Education Paraprofessional 1, Minor’s Special Education 


Paraprofessional 2, Board Certified Behavioral Technician, Board Certified Behavioral Analyst, 


and Minor’s Adapted Physical Education Teacher testified at the hearing. 


 


                                                 
1 Due to confidentiality requirements, all specific identifying information has been redacted from this decision.  See 
attached Appendix of Terms for identifying information. 
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STATEMENT OF THE CASE 


Parent on behalf of Minor filed a due process complaint on September 11, 2014, alleging 


that School Board violated the Individuals with Disabilities Educational Improvement Act 


(IDEA) and state laws by:2 


1. Failing to provide special education and related services to Minor in accordance with 


Minor's Individualized Education Program (IEP);  


2. Failing to take the required steps to assist Minor in achieving the goals and objectives 


or benchmarks set forth in Minor's IEP;  


3. Failing to provide Minor with a free appropriate public education (FAPE);  


4. Depriving Parent of a meaningful opportunity to participate in Minor's IEP by failing 


to provide Parent with measurable progress reports and short-term objectives; and 


5. Depriving Parent of a meaningful opportunity to participate in Minor's IEP by failing 


to maintain adequate documentation of: (a) Minor's progress towards  IEP goals and 


objectives and (b) the efforts made by IEP team personnel to assist Minor in achieving  goals 


and objectives. 


Parent focused extensively on what she believes is Minor’s regression in toileting. 


The School Board contends that: 


1. It provided Minor with a FAPE; 


2. It supported Minor with appropriate supports and services; and 


3. Minor is not entitled any relief. 


The parties stipulated to ten facts, and to three documents marked as Exhibits J-1, J-2, 


and J-3.  Parent’s Exhibits 1-7 were admitted.  The School Board’s exhibits SB Tab #1 through 


SB Tab #29 were admitted.   
                                                 
2 If proven, Parent’s allegation 1, 2, 4, and 5 result in a denial of a FAPE.   
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At the conclusion of the hearing, the parties requested the opportunity to file post-hearing 


briefs. The record was left open through November 14, 2014, to allow the parties to file post-


hearing briefs.  Briefs were filed by both parties, and the matter was submitted for decision 


November 15, 2014.  The parties requested that the deadline to mail the decision in this matter be 


extended to December 16, 2014. 


 This adjudication is conducted in accordance with the Individuals with Disabilities 


Education Act, 20 U.S.C. § 1400 et seq.; Assistance to States for the Education of Children with 


Disabilities, 34 C.F.R. § 300 et seq.; Educational Opportunities for Students with 


Exceptionalities, La. R.S. 17:1941 et seq.; Louisiana Bulletin 1706, Regulations for 


Implementation of the Children with Exceptionalities Act, LAC 28:XLIII; Louisiana Bulletin 


1530, Louisiana’s IEP Handbook for Students with Exceptionalities, LAC 28:XCVII; and the 


Division of Administrative.  


 
STIPULATED FACTS 


The parties stipulated to the following facts: 3 


1. Minor is the biological  of Parent.  Parent is the legal guardian of Minor.  Minor is a 


year-old student enrolled at School, who has been identified by the School Board with the 


educational exceptionality of autism under Louisiana Department of Education Bulletin 1508.  


2. According to Minor’s IEP of December 17, 2013,  exhibits significant expressive 


and receptive language deficits typical of children with autism and requires assistive technology 


to supplement  oral communication in order to communicate effectively and access the 


general curriculum.  


                                                 
3 See Parent’s Pre-Hearing Statement, pp 2-3; School Board’s Pre-Hearing Statement, pp. 8-10. 
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3.  assistive technology needs include digital recorders, adapted toys/games, 


communication board/system, voice output device, and visual schedule/pictures. 


 4. According to a re-evaluation completed on December 17, 2013, Minor has significant 


delays in receptive and expressive language, cognition, socialemotional, adaptive behavior, and 


motor skills.    


5. The re-evaluation also indicates that  is overactive, impulsive, distractible, and has 


sensory processing issues. Minor also qualifies for occupational therapy (OT), speech/language 


therapy, and adapted physical education (APE). 4 


 6. Minor, as a student with a disability under IDEA residing in the School Board’s 


district, is eligible to receive special education and related services from the School Board as 


defined by an IEP, designed by an IEP Team and implemented by the School Board specifically 


for Minor. 


 7. On April 26, 2013, the IEP Team agreed upon an IEP for the following year (the "2013  


IEP") for Minor.5    


 8. On December 17, 2013, the IEP Team agreed upon a second IEP for 2014 ("2014 


IEP").6   


  9. On September 19, 2014, Mr. Stokes, Parent, and representatives of the School Board, 


including Supervisor of Special Education for the School Board, conducted a resolution meeting 


under 34 C.F.R. § 300.510. 


  10. Minor’s Progress Reports for March and May 2014 indicate that  is making 


sufficient progress toward  IEP Goals: Motor-Handwriting; Communication-Language; 


                                                 
4 See Exhibit J-1.  
5 See Exhibit J-2. 
6 See Exhibit J-3. 
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Academic/Cognitive-Reading; Self-Help: Toileting; Social; Motor-Gross Motor; and 


Academic/Cognitive-Math. 


FINDINGS OF FACT 


Child’s December 17, 2013, IEP (2014  IEP) 


 The IEP at issue in this case, the 2014 IEP, was implemented as a result of an IEP Team 


meeting held on December 17, 2013.7  Parent was given prior notice of the December 17, 2013, 


IEP meeting.8 The IEP was developed with the following participants: Parent,9 Minor’s Special 


Education Teacher, Minor’s Adapted PE Teacher, Minor’s Regular Education Teacher, School 


Nurse, Speech/Language Pathologist, Officially Designated Representative (ODR), and 


Evaluation Coordinator.10 Minor’s IEP was based on  assessed abilities and performance. 


 The 2014 IEP states Minor is a third grade student, who is energetic and outgoing.11   


enjoys watching television and playing computer games.12  is minimally verbal and 


communicates by pointing and vocalizing.13   can repeat words that  hears on a consistent 


basis.14   is in a self contained educational setting, where individual needs can be met and 


sensory issues managed.15  also attends a first grade reading class to develop socialization 


skills.16 The 2014 IEP provides that Minor is to attend school five days a week with total 


instructional time of 385 minutes per day.17  is in a regular class less than 40% of the day.18 


                                                 
7 Parent filed a due process complaint September 11, 2014.  Due to the prescriptive one-year period, the only IEP the 
tribunal considered is the December 17, 2013, IEP. The April 26, 2013, IEP was referred to at the due process 
hearing but will not be addressed in this decision. 
8Transcript, October 28, 2014, p. 90.  Exhibit SB Tab # 4, pp. 27-30. 
9 Parent participated by telephone. See Exhibit J-3. p. 1. See also Transcript, October 28, 2014, p. 90. 
10 See Exhibit J-3. p. 1. 
11 Id.ee Exhibit J-3, p. 1. 
12 Id. 
13 Id. 
14 Id. 
15 See Exhibit J-3, pp. 1 and 12. 
16 See Exhibit J-3, p. 1. 
17 See Exhibit J-3, p. 12. 
18 Id. 
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 is performing below grade level in all academic areas.19  is evaluated through LEAP 


Alternative Assessment, Level 1 (LAA 1).20 On the re-evaluation report completed by Parent, 


she stated that she was pleased with services Minor was receiving through the special education 


program.21 


The IEP Team found Minor had shown much progress in the 2013-2014 school year.22  


 is able to focus more on instructions and class work.23  The IEP team concluded that given 


the appropriate accommodations, Minor is expected to progress in the 2013-2014 school year.24  


Minor had no behavior concerns at the time the IEP was developed.25 Minor has an 


individualized healthcare plan which addresses diapering/toileting procedure.26  The procedure 


will be administered by staff using diapers and toileting supplies, maintained by nurse/parent and 


trained by nurse.27   


Minor’s Educational Needs 


The IEP team determined that Minor’s educational needs were academic/cognitive, 


communication, motor, self-help, and social.28 The IEP team then developed measurable short-


term objectives or benchmarks for Minor in  areas of educational needs.29  The two 


measurable short-term objectives or benchmarks in the educational need area of self-help, 


content area of toileting are (1) given practice and scheduled bathroom breaks, Minor will 


indicate the need to use the restroom with 100% accuracy in 2 out of 4 trials daily as evidenced 


                                                 
19 Id. 
20 See Exhibit J-3, p. 11. 
21 See Exhibit J-1, p. 5. 
22 Id. 
23 Id. 
24 Id. 
25 See Exhibit J-3, p. 2. 
26 See Exhibit J-3, p. 2. See also Exhibit J-3, pp. 16-17. 
27 See Exhibit J-3, pp. 16-17. 
28 See Exhibit J-3, p. 2. 
29 See Exhibit J-3, pp. 3-9. 
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by documentation logs by the IEP anniversary date; and (2) given a structured setting with 


scheduled bathroom breaks, Minor will use the restroom with 100% accuracy in 2 out of 4 trials 


daily as evidenced by documentation logs by the IEP anniversary date.30  


 The 2014 IEP shows that Minor is to receive the following accommodations: assigned 


preferential seating, small group instruction, modified assignments as needed, read class 


materials orally, use text/workbooks/worksheets at a modified reading level, utilize 


audio/recorded books, utilize graphic/pictorial mode materials, increased time to complete 


assignments and tests, assistance/cues for transitions between classes, lockers, and home, extra 


time for tests, individual testing, tests read aloud, digital recorders, adapted toys/games, 


communication board/system, voice output device, and other AT (adaptive technology) 


devices.31  


 Daily Reports and IEP Progress Reports 


 The team determined after review of Minor’s IEP goals, objectives, and progress reports 


that  is making appropriate progress.32 Parent was notified daily of Minor’s progress and on 


several occasions she wrote remarks on the daily progress report.33 Parent admitted that Minor is 


making progress in all other areas except toileting.34 Parent admitted that School continues to 


work with Minor in the area of toileting.35 


The IEP progress report for reporting periods October 11, 2013, and January 9, 2014, 


showed Minor made sufficient progress in the educational need area of academic/cognitive, 


                                                 
30 Exhibit J-2, p. 6. 
31 See Exhibit J-3, p. 10. 
32 See Exhibit J-3, p. 14. 
33 See Exhibit P-2, pp. 108 – 139; Exhibit SB Tab # 6 pp. 1-32. Parent remarked on the daily progress report for 
February 3, 2014, and February 17, 2014. See Exhibit P-2, pp. 130 and 138; Exhibit SB Tab # 6 pp. 23 and 25.  
Transcript, October 28, 2014, p. 245. 
34 Transcript, October 28, 2014, p. 86. 
35 Transcript, October 28, 2014, p. 87. 
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content area reading.36 This progress report was sent to Parent on January 10, 2014.37 The IEP 


progress report for reporting periods March 18, 2014, and May 22, 2014, showed Minor made 


sufficient progress in the educational need area of academic/cognitive, content area reading.38 


This progress report was sent to Parent on May 22, 2014.39 


The IEP progress report for reporting periods May 21, 2013, and October 10, 2013, 


showed Minor made sufficient progress in the educational need area of motor, content area 


handwriting.40 This progress report was sent to Parent on October 17, 2013.41 The IEP progress 


report for reporting periods March 14, 2014, and May 22, 2014, showed Minor made sufficient 


progress in the educational need area of motor, content area handwriting.42 This progress report 


was sent to Parent on May 22, 2014.43 


The IEP progress report for reporting periods December 20, 2013, March 11, 2014, and 


May 21, 2014, showed Minor made sufficient progress in the educational need area of 


communication, content area language.44 This progress report was sent to Parent on May 21, 


2014.45 


The IEP progress report for reporting periods October 11, 2013, and January 9, 2014, 


showed Minor made sufficient progress in the educational need area of social, content area all.46 


This progress report was sent to Parent on January 10, 2014.47 The IEP progress report for 


reporting periods March 18, 2014, and May 22, 2014, showed Minor made sufficient progress in 
                                                 
36 Exhibit SB Tab # 5, p. 1. 
37 Id. 
38 Exhibit SB Tab # 5, p. 11. 
39 Id. 
40 Exhibit SB Tab # 5, p. 3. 
41 Id. 
42 Exhibit SB Tab # 5, p. 9. 
43 Id. 
44 Exhibit SB Tab # 5, p. 10. 
45Id. Exhibit SB Tab # 5, p. 10. A progress report was also sent to Parent on January 10, 2014, for the reporting 
period December 20, 2013. See Exhibit SB Tab # 5, p. 2. 
46 Exhibit SB Tab # 5, p. 5. 
47 Id. 
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the educational need area of social, content area all.48 This progress report was sent to Parent on 


May 22, 2014.49 


The IEP progress report for reporting periods October 11, 2013, and January 9, 2014, 


showed Minor made sufficient progress in the educational need area of academic/cognitive, 


content area Math.50 This progress report was sent to Parent on January 10, 2014.51 The IEP 


progress report for reporting periods March 18, 2014, and May 22, 2014, showed Minor made 


sufficient progress in the educational need area of academic/cognitive, content area Math.52 This 


progress report was sent to Parent on May 22, 2014.53 


The IEP progress report for reporting periods December 20, 2013, March 14, 2014, and 


May 22, 2014, showed Minor made sufficient progress in the educational need area of motor, 


content area gross motor.54 This progress report was sent to Parent May 23, 2014.55 


The IEP progress report for reporting periods October 11, 2013, and January 9, 2014, 


showed Minor made sufficient progress in the first and second 9 weeks in the educational need 


area of self-help, content area of toileting.56 This progress report was sent to Parent on January 


10, 2014.57 The IEP progress report for reporting periods March 18, 2014, and May 22, 2014, 


showed Minor made sufficient progress in the third and fourth 9 weeks in the educational need 


area of self-help, content area of toileting.58 This progress report was sent to Parent on May 22, 


                                                 
48 Exhibit SB Tab # 5, p. 13. 
49 Id. 
50 Exhibit SB Tab # 5, p. 6. 
51 Id. 
52 Exhibit SB Tab # 5, p. 14. 
53 Id. 
54 Exhibit SB Tab # 5, p. 15.  Transcript, October 28, 2014, p. 333. 
55 Exhibit SB Tab # 5, p. 15.  A progress report was also sent to Parent on January 10, 2014, for the reporting period 
December 20, 2013. See Exhibit SB Tab # 5, p. 7. 
56 Exhibit SB Tab # 5, p. 4. 
57 Id. 
58 Exhibit SB Tab # 5, p. 12. 
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2014.59 On October 16, 2014, School Board notified Parent of Minor’s progress in toileting.60 


The School used documentation logs to show Minor’s progress in toileting.61  Minor’s Special 


Education Paraprofessional 1 and 2, Parent, Minor, and Minor’s Special Education Teacher are 


all responsible for implementing the toileting goals.62 


Minor’s Toileting Schedule 


Minor is in a self-contained class with four autistic students.63 Minor’s Special Education 


Paraprofessional 1 and 2 did not participate in the development of Minor’s IEP.  Minor’s Special 


Education Teacher implemented Minor’s IEP as part of a team.64 Minor’s Special Education 


Teacher develops daily lesson plans for Minor.65 Minor’s Special Education Paraprofessional 1 


and 2 assist with implementation of the plans.66 Minor’s Special Education Teacher informed 


Minor’s Special Education Paraprofessional 1 and 2 of the services Minor required and Minor’s 


Special Education Paraprofessional 1 and 2 provided and documented the services as 


instructed.67  


Minor’s Special Education Paraprofessionals 1 and 2 use visual and verbal prompts in 


assisting Minor with toileting.68  Minor is prompted hourly to check  Picture Exchange 


Communication System (PECS) chart and determine if it is time to use the toilet.69 The PECS for 


toileting was instituted in the 2014-2015 school year.70 Prior to the 2014-2015 school year, 


Minor’s Special Education Paraprofessionals 1 and 2 used verbal prompts in assisting Minor 


                                                 
59 Id. 
60 Exhibit SB Tab #28, p. 4. 
61 Exhibit P-2, p. 36. 
62 Exhibit J-3, p. 6. 
63 Transcript, October 28, 2014, p. 199. 
64 Transcript, October 28, 2014, p. 234. 
65 Transcript, October 28, 2014, p. 210. 
66 Transcript, October 28, 2014, pp. 257 and 288. 
67 Transcript, October 28, 2014, pp. 282, 283, and 303. 
68 Transcript, October 28, 2014, pp. 258, 259, 260, and 293. 
69 See Exhibit SB Tab # 12, p. 2. Transcript, October 28, 2014, pp. 126 and 260. 
70 Transcript, October 28, 2014, pp. 260, 274, and 301.  
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with toileting.71 That process involved the following steps. About four times a day, or more if 


needed, Minor’s Special Education Paraprofessional 1 or 2 would say “Minor, it is time to go to 


the bathroom.”72 Minor and Minor’s Special Education Paraprofessional 1 or 2 would walk to 


the restroom.73  Minor’s Special Education Paraprofessional 1 or 2 checks if Minor is wet, dry, 


or has had a bowel movement.74 Minor pulls down pants and diaper and is told to use the potty.75 


When  done, Minor’s Special Education Paraprofessionals 1 or 2 washes  hands.76 


Minor’s Special Education Paraprofessionals 1 and 2 documented efforts made in assisting 


Minor with toileting in documentation logs.77  


 Board Certified Behavioral Technician instructed and provided tips to Minor’s Special 


Education Paraprofessionals 1 and 2 on what services to provide Minor.78 When Minor had 


difficulty sitting on the potty, Minor’s Special Education Paraprofessional 1 or 2 informed Board 


Certified Behavioral Technician who brought a football seat for Minor’s potty.79  Board Certified 


Behavioral Technician trained Minor’s Special Education Paraprofessional 1 and 2 on some 


techniques they could use in assisting Minor with toileting, like giving Minor a book while is 


sitting on the potty, and setting a buzzer for three minutes and explaining to Minor that  has 


that time to use the potty.80 Board Certified Behavioral Technician also visited Minor’s home 


and worked with Parent in implementing a picture toileting schedule for the home.81 


                                                 
71 Transcript, October 28, 2014, pp. 258, 260 and 301. 
72 Transcript, October 28, 2014, pp. 260-261. 
73 Transcript, October 28, 2014, p. 259. 
74 Id. 
75 Transcript, October 28, 2014, pp. 259 and 260. 
76 Transcript, October 28, 2014, p. 260. 
77 See Exhibit SB Tab # 8. 
78 Transcript, October 28, 2014, pp. 263, 264, 283, 284, 303, and 304.  Transcript, October 29, 2014, pp. 48, 51, and 
52.  See also Exhibit SB Tab # 8, p. 20, for toileting steps used by Minor’s Special Education Paraprofessionals 1 
and 2. 
79 Transcript, October 28, 2014, p. 265. 
80 Id. 
81 Transcript, October 29, 2014, p. 62 
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 Parent provided School with diapers for Minor.82 Minor showed some progress in 


indicating that  diaper was wet.83 On or about January 2014, Minor regressed in toileting.84 


would sit in a soiled diaper and not indicate that needed to use the toilet.85 Minor is 


currently receiving services at School, but Parent testified that a residential training school for 


children with special needs is more appropriate for Minor.86  


Documentation Logs for Toileting   


Minor’s Special Education Teacher and Minor’s Special Education Paraprofessionals 1 


and 2 are responsible for implementing Minor’s IEP; they rely on the documentation logs to 


track Minor’s progress in toileting.87  The documentation logs for toileting that were maintained 


prior to August 11, 2014, contained the date, time, initial of the paraprofessional, and a letter to 


indicate whether Minor was wet (W), dry (D), or had bowel movement (BM).88 These 


documentation logs did not contain sufficient data that could reasonably be used in measuring 


Minor’s progress towards short-term objectives or benchmarks.89 Relying on documentation 


logs used before August, 11, 2014, Supervisor of Special Education for the School Board, 


Minor’s Special Education Teacher, and Minor’s Special Education Paraprofessionals 1 and 2 


could not adequately explain how  had sufficiently progressed.90   


On August, 11, 2014, the School Board instituted new documentation logs with sufficient 


specificity to track Minor’s toileting progress.91  The new documentation log for Minor’s 


                                                 
82 Transcript, October 28, 2014, p. 56. 
83 Transcript, October 28, 2014, pp. 32 and 39. 
84Transcript, October 28, 2014, pp. 55, 71, and 75.  
85 Transcript, October 28, 2014, p. 55. 
86 Transcript, October 28, 2014, p. 73. 
87 Transcript, October 28, 2014, pp. 142, 268, and 274. Transcript, October 29, 2014, p. 43. 
88 See Exhibit SB Tab # 8 pp. 1-21. 
89 Id. 
90 Transcript, October 28, 2014, pp. 130, 168, 240, 277, 298, and 299. Transcript, October 29, 2014, pp. 34-42 and 
74. 
91 See Exhibit P-5, pp. 177-194. Transcript, October 28, 2014, pp. 241, 281-282, and 299-300. 
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toileting is a chart made up of six columns that contain the name of Minor, the date, the time, the 


teacher’s cues: verbal/visual, the Minor’s response, and space to document any action taken.92 


On or about September 22, 2014, after Parent filed the due process complaint, School 


implemented another log for documenting Minor’s toileting; the log contains seven columns with 


options to circle the appropriate response.93 There is a column for time; an option to circle wet, 


dry, or BM; an option to circle yes or no for visual prompt; an option to circle yes or no for 


verbal prompt; an option to circle yes or no for urinated in toilet; an option to circle yes or no for 


diaper change; and a column for the paraprofessional to initial.94  School on or about September 


22, 2014, began providing Minor’s toileting log to Parent with a document requesting her 


signature acknowledging receipt of the toileting log.95 Parent did not request documentation log 


of Minor’s toileting.96  


CONCLUSIONS OF LAW 


 Parent failed to prove that Minor was denied a FAPE, that Minor’s IEP is not reasonably 


calculated to confer a meaningful educational benefit, or that she was deprived a meaningful 


opportunity to participate in the implementation of Minor's IEP.  


Burden of Proof 


 A school district’s educational program for a child with disabilities is presumed to be 


appropriate.97 As the party challenging the educational program proposed by the School Board, 


Parent bears the burden of proof to rebut this presumption.98 Parent must affirmatively prove that 


Minor was denied a FAPE, that Minor’s individualized education program is not reasonably 


                                                 
92 See, e.g., Exhibit P-5, p. 177. 
93 See Exhibit SB Tab #15 pp. 18-22, 24-27. 
94 See Exhibit SB Tab #15 pp. 18-22, 24-27. Transcript, October 28, 2014, p 281. 
95 See Exhibit SB Tab #15 pp. 17 and 23. 
96 Transcript, October 28, 2014, pp. 81 and 82. 
97 White v. Ascension Parish Sch. Bd., 343 F.3d 377 (5th Cir. 2003). 
98 Schaffer v. Weast, 546 U.S. 49 (2005).   
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calculated to confer a meaningful educational benefit, or that she was deprived a meaningful 


opportunity to participate in the implementation of Minor's IEP.  


General Discussion of IDEA 


The IDEA provides every disabled child with the right to a FAPE99 designed to meet  


specialized needs.100 A school uses an IEP as a vehicle to provide a FAPE for each child.101 


Before creating the IEP, the school district must conduct an initial evaluation to determine the 


student’s eligibility and to identify  educational needs.102 An IEP is created by an “IEP Team” 


comprised of the child’s parents, at least one of  regular teachers, at least one of  special 


education teachers, a school board representative, an individual who can interpret evaluation 


results (who may be either of the teachers or the school board representative) and, if appropriate, 


the child .103 The IEP must outline the student’s then-current educational status, establish 


annual goals, and detail the special educational services and other aids that the child will be 


provided.104 It also must provide, among other things, “the projected date for the beginning of the 


services and modifications . . . and the anticipated frequency, location, and duration of those 


services and modifications.”105  


Rowley Standards 


   In Hendrick Hudson Central School District, Westchester County v. Rowley,106 the U.S. 


Supreme Court defined the contours of a FAPE, and established a two-pronged test to be used to 


                                                 
99 Congress has defined a FAPE as, “special education and related services that . . . (A) have been provided at public 
expense, under public supervision and direction, and without charge; (B) meet the standards of the State educational 
agency; (C) include an appropriate . . . education in the State involved; and (D) are provided in conformity with the 
individualized education program required under section 1414(d) of this title.  20 U.S.C. § 1401(9) (2006). 
100 20 U.S.C. § 1400(d)(1)(A) (2006).  
101 Id.20 U.S.C. § 1414(d)(1)(A) (2006). 
102 20 U.S.C. §§ 1414(a)(1)(A)-(C) (2006). 
103 20 U.S.C. § 1414(d)(1)(B) (2006). 
104 20 U.S.C. § 1414(d)(1)(A)(i) (2006). 
105 20 U.S.C. § 1414(d)(1)(A)(i)(VII) (2006). 
106 458 U.S. 176 (1982). (Although the IDEA has been amended multiple times since 1982, Rowley is still 
controlling.  J.L. v Mercer Island School District, 592 F.3d 938, 951 (9th Cir. 2010)). 
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determine if a FAPE is provided:  (1) Has the State complied with the procedures set forth in the 


Act; and (2) Is the IEP developed through the Act’s procedures reasonably calculated to enable 


the child to receive educational benefits?107 If these requirements are met, compliance with the 


obligations imposed by Congress has been met.108  


            A FAPE need not be the best possible one, or one that will maximize the child’s 


educational potential; rather, it need only be an education that is specifically designed to meet the 


child’s unique needs, supported by services that will permit the child to benefit from the 


instruction.109 The IDEA guarantees only a basic floor of opportunity, consisting of specialized 


instruction and related services which are individually designed to provide educational benefit.110 


The IDEA does not require that parental preferences be implemented in an IEP.111 The Rowley 


test is used to determine whether a public agency, such as the School Board, has provided a 


FAPE under the IDEA to a particular child with a disability.  


Procedural Compliance: The first Rowley test was met by School Board.       


To satisfy the first prong of the Rowley test, the State must comply with procedures set 


forth in the Act.  Any violation of procedural requirements of IDEA amounts to a denial of a 


FAPE if it impedes the child’s right to a FAPE, significantly impedes the parent’s opportunity to 


participate in the decision-making process regarding the provision of a free appropriate public 


education to the parent’s child, or causes a deprivation of educational benefits.112 Parent alleged 


that School Board deprived her of a meaningful opportunity to participate in Minor’s IEP by 


failing to provide her with measurable progress reports and short-term objectives, and by failing 


                                                 
107 Id. at 206-207.  
108 Id. 
109 Adam J. v. Keller Indep. Sch. Dist., 328 F.3d 804, 808 (5th Cir. 2003). 
110 Id. 
111 Bradley ex rel. Bradley v. Arkansas Dep’t of Educ., 443 F.3d 965, 975 (8th Cir. 2006). 
112 20 U.S.C. § 1415(f)(3)(E)(ii) (2006). 
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to maintain adequate documentation of Minor's progress towards IEP goals and objectives 


and the efforts made by IEP team personnel to assist Minor in achieving  goals and objectives.  


Parent’s allegation is unfounded.  Parent failed to prove that the alleged procedural violations 


impeded Minor’s right to a FAPE, significantly impeded Parent’s opportunity to participate in 


the decision-making process regarding the provision of a FAPE to Child, or caused any 


deprivation of educational benefit. 


   The IDEA is designed to establish a cooperative process between parents and schools.113 


The central vehicle for this collaboration is the IEP process. State educational authorities must 


identify and evaluate disabled children, 114 develop an IEP for each one,115 and review every IEP 


at least once a year.116 Each IEP must include an assessment of the child's current educational 


performance, must articulate measurable educational goals, and must specify the nature of the 


special services that the school will provide.117 If parents believe that an IEP is not appropriate, 


they may seek an administrative “impartial due process hearing.”118  


Because the one-year prescription period applies, the tribunal considers only Minor’s  


December 17, 2013, IEP.  Parent was notified of the 2014 IEP meeting;119 she participated, by 


telephone, in the development of the 2014 IEP.120 The 2014 IEP delineates measurable short-


term objectives or benchmarks in every area of concern.121  Parent was notified daily of Minor’s 


progress and on several occasions wrote remarks on the progress report.122 Parent did not 


                                                 
113 Rowley at 205-206.  
114 20 U.S.C. §§ 1414(a)-(c) (2006). 
115 20 U.S.C. § 1414(d)(2) (2006). 
116 20 U.S.C. § 1414(d)(4) (2006). 
117 20 U.S.C. § 1414(d)(1)(A) (2006). 
118 20 U.S.C. § 1415(f) (2006). 
119 Transcript, October 28, 2014, p. 90.  Exhibit SB Tab # 4, pp. 26-30. Exhibit SB Tab # 2, pp. 20-22. 
120 Transcript, October 28, 2014, p. 90.   
121 Exhibit J-3. 
122 See Exhibit P-2, pp. 108 – 139; Exhibit SB Tab # 6, pp. 1-32.  Parent remarked on the daily progress report for 
February 3, 2014, and February 17, 2014. See Exhibit P-2, pp. 130 and 138; Exhibit SB Tab # 6, pp. 23 and 25. 
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demonstrate that the School Board deprived her of a meaningful opportunity to participate in 


Minor's IEP by failing to provide her with measurable progress reports and short-term objectives. 


The 2014 IEP contained Minor’s present level of achievement and functional 


performance, measurable academic/performance goals, and measurable short-term objectives or 


benchmarks for the content area of toileting.  Minor’s measurable short-term objectives or 


benchmarks in the 2014 IEP for the content area of toileting are (1) given practice and scheduled 


bathroom breaks, Minor will indicate the need to use the restroom with 100% accuracy in 2 out 


of 4 trials daily as evidenced by documentation logs by the IEP anniversary date; and (2) given a 


structured setting with scheduled bathroom breaks, Minor will use the restroom with 100% 


accuracy in 2 out of 4 trials daily as evidenced by documentation logs by the IEP anniversary 


date.123 The School used documentation logs to show Minor’s progress in toileting.124  The 


measurable short-term objectives or benchmarks in the 2014 IEP, for the content area of 


toileting, set the goals to be met by the IEP anniversary date: December 2014.  Prior to Parent 


filing the due process complaint, she had not asked for the documentation logs.125   


School sent Parent Minor’s IEP progress reports.126 On May 22, 2014, School Board 


notified Parent of Minor’s progress in toileting.127  On October 16, 2014, School Board notified 


Parent of Minor’s progress in toileting.128The 2014 IEP progress reports show that Minor made 


sufficient progress towards  goal.129  


Although Parent alleged that School Board deprived her of a meaningful opportunity to 


participate in Minor’s IEP, she failed to prove that the alleged procedural violations impeded 


                                                 
123 Exhibit J-2, p. 6 of 18. 
124 Exhibit P-2, p. 36 of 142. 
125 Transcript, October 28, 2014, pp. 81 and 82. 
126 See Exhibit P-2, p. 36; Exhibit SB Tab # 5, p. 12; Exhibit SB Tab #28, p. 4. 
127 See Exhibit P-2, p. 36; Exhibit SB Tab # 5, p. 12. 
128 See Exhibit SB Tab #28, p. 4. 
129 Exhibit P-2, p. 36. See also Exhibit SB Tab #28, p. 4. 
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Minor’s right to a FAPE, significantly impeded her opportunity to participate in the decision-


making process regarding the provision of a FAPE to Minor, or caused any deprivation of 


educational benefit.  The School Board’s documentation log for toileting did not contain enough 


information to determine if Minor was meeting  goals.  While perhaps not optimal, Minor’s 


documentation log for toileting was specifically designed to meet  unique needs.  The School 


Board has since implemented new logs for appropriately documenting Minor’s progress in 


toileting.130  The new logs are sufficient to remedy any shortcomings.131  Parent did not prove 


that any procedural violations resulted in a loss of an educational opportunity.  


Substantive Compliance: The Second Rowley test was met by School Board  


 To satisfy the second prong of the Rowley test, the IEP must be reasonably calculated to 


enable Minor to receive educational benefits.  Parent did not prove Minor’s IEP was not 


reasonably calculated to enable Minor to receive educational benefits.    


 In determining whether the second test of the Rowley inquiry has been satisfied, the 


United States Fifth Circuit Court of Appeals in Cypress-Fairbanks Independent School District 


v. Michael F.132 established a four factor test. The four factors are 1) Is the program 


individualized on the basis of the student’s assessment and performance; 2) Is the program 


administered in the least restrictive environment; 3) Are the services provided in a coordinated 


and collaborative manner by the key “stakeholders;” and 4) Are positive academic and non-


academic benefits demonstrated?  The Fifth Circuit has treated the factors “as indicators of when 


an IEP meets the requirements of IDEA,” and has not specified how these factors should be 


                                                 
130 See Exhibit SB Tab #11, pp. 3-30; Exhibit SB Tab #15 pp.1-27.  
131  Houston Indep. Sch. Dist. v. Bobby R., 200 F.3d 341, 348 (5th Cir.2000)  (holding that school district's offer of 
compensatory services remedies a failure to provide those services in the first instance). See also D.B. v. Houston 
Indep. Sch. Dist., No. Civ. A. H-06-354, 2007 WL 2947443 (S.D. Tex. Sept. 29, 2007) (where student demonstrated 
educational progress at School, there was no indication that  suffered a substantive harm and the services offered 
by School would have provided relief for the procedural harm suffered). 
132 Cypress-Fairbanks Indep. Sch. Dist. v. Michael F., 118 F.3d 245 (5th Cir. 1997). 
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weighed.133 The factors are a guide in a fact-intensive inquiry of whether an IEP provided 


educational benefit.134  


Cypress-Fairbanks Factor One 


 The School Board established that the 2014 IEP was individualized based on Minor’s 


assessed abilities and performance.  Parent offered no evidence to the contrary. 


Cypress-Fairbanks Factor Two 


  The School Board established that Minor’s educational program is provided in the least 


restrictive environment (LRE).  Parent offered no evidence to the contrary. 


Cypress-Fairbanks Factor Three 


        Parent did not prove that services were not sufficiently provided in a coordinated and 


collaborative manner by the key stakeholders.  To demonstrate lack of coordination among the 


key stakeholders, a party must “show more than a de minimis failure to implement all elements 


of that IEP, and, instead, must demonstrate that the school board or other authorities failed to 


implement substantial or significant provisions of the IEP.”135 Coordination and collaboration 


requires participants to communicate outside of IEP meetings to ensure the child's needs are 


met.136 It also requires key stakeholders to receive adequate training in order to implement the 


IEP properly.137  


The School Board developed Minor’s 2014 IEP with participation from a diverse group 


                                                 
133 See Richardson Indep. Sch. Dist. v. Michael Z., 580 F.3d 286, 293 (5th Cir.2009); Cypress-Fairbanks Indep. Sch. 
Dist. v. Michael F., 118 F.3d 245 (5th Cir. 1997). See also Klein Indep. Sch. Dist. v. Hovem, 690 F.3d 390, 396 (5th 
Cir. 2012), cert. denied, 133 S. Ct. 1600 (2013).  
134 See Richardson Indep. Sch. Dist. v. Michael Z., 580 F.3d 286, 293 (5th Cir.2009); Klein Indep. Sch. Dist. v. 
Hovem, 690 F.3d 390, 396 (5th Cir. 2012), cert. denied, 133 S. Ct. 1600 (2013).  
135 See Houston Indep. Sch. Dist. v. Bobby R. 200 F.3d 341, 349 (5th Cir.2000), D.B. v. Houston Indep. Sch. Dist., 
No. Civ. A. H-06-354, 2007 WL 2947443 at *10 (S.D. Tex. Sept. 29, 2007).   
136 Houston Indep. Sch. Dist. v. V.P. ex rel. Juan P., 582 F.3d 576, 587 (5th Cir.2009), See B.B. v. Catahoula Parish 
Sch. Dist., Civil Action No. 11-1451, 2013 WL 5524976, at *12(W.D. La. Oct. 3, 2013).  
137 Hous. Indep. Sch. Dist. v. V.P. ex rel. Juan P., 582 F.3d 576, 588 (5th Cir.2009), See B.B. Catahoula Parish Sch. 
Dist. Civil Action No. 11-1451, 2013 WL 5524976, at *12 (W.D. La. Oct. 3, 2013). 
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of individuals with personal knowledge concerning Minor, including Parent,138 Minor’s Special 


Education Teacher, Minor’s Adapted PE Teacher, Regular Education Teacher, School Nurse, 


and Speech/language pathologist.139 Minor’s Special Education Paraprofessional 1 and 2 did not 


participate in the development of the IEP but provided credible testimony that Minor’s Special 


Education Teacher and other School Board personnel instructed them on what services to 


provide Minor and how to document them.140 Minor’s Special Education Teacher also provided 


credible testimony on how  implemented Minor’s IEP and the various services  provided 


Minor. The record demonstrates that various key stakeholders developed and implemented 


Minor’s IEPs.  Although the School’s documentation log for toileting did not contain enough 


information to show if Minor was meeting  goals, the School has implemented new logs for 


appropriately documenting Minor’s progress in toileting.  The new logs are sufficient to remedy 


any shortcomings.  Parent did not prove that the services provided to Minor were not provided in 


a coordinated and collaborative manner.141   


Cypress-Fairbanks Factor Four 


Parent did not prove that Minor has not achieved positive academic benefits.  Parent 


proved that Minor has not achieved positive non-academic benefits, particularly in the area of 


toileting.  Other than requiring IEP progress reports and report cards to be provided at the same 


time as students without disabilities receive reports of their educational progress, the IDEA is 


silent as to the form and detail required for such reporting.  Based on Minor’s progress reports  


achieved positive academic benefits.142  In all four quarters of the 2013-2014 school year,  


                                                 
138 Parent participated by telephone. 
139 See Exhibit J 3, p. 1. 
140 Transcript, October 28, 2014, pp. 282, 283, 293, and 303. 
141  Hous. Indep. Sch. Dist. v. Bobby R., 200 F.3d 341, 348 (5th Cir.2000). See also D.B. v. Hous. Indep. Sch. Dist., 
No. Civ. A. H-06-354, 2007 WL 2947443 (S.D. Tex. Sept. 29, 2007). 
142 See Exhibit SB Tab # 5. 
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made sufficient progress towards  goals in the content areas of handwriting, language, 


reading, social- all areas, math, and gross motor.143 


Although Minor’s progress report showed that  had made sufficient progress towards 


toileting goals,144 the School personnel responsible for implementing Minor’s IEP could not 


sufficiently explain how they made that determination.145  These personnel, Minor’s Special 


Education Teacher and Minor’s Special Education Paraprofessionals I and 2, relied on 


documentation logs to track Minor’s progress.  The documentation logs did not contain sufficient 


data that could reasonably be used in measuring Minor’s progress towards  short-term 


objectives or benchmarks.146  The documentation logs only contained the date, time, initial of the 


paraprofessional and a letter to indicate whether Minor was wet (W), dry (D), or had bowel 


movement (BM).147 Testimony of these professionals did not explain how Minor made sufficient 


progress in toileting based on the documentation log used.   


On August, 11, 2014, School Board instituted new documentation logs with sufficient 


specificity to track Minor’s toileting progress.148  The new documentation log for Minor’s 


toileting is a chart made up of six columns that contain the name of Minor, the date, time, 


teacher’s cues: verbal/visual, Minor’s response, and space to document action.149 After Parent 


filed due process complaint, School on or about September 22, 2014, implemented another 


log.150 This time the log provides options to circle the appropriate response including: yes or no 


for visual prompt; yes or no for verbal prompt; yes or no for urinated in toilet; and yes or no for 


                                                 
143 See Exhibit P-2, pp. 33-35, and 37-42. See also SB Tab # 4 pp. 1-3, 5-11, and 13-15. 
144 Exhibit P-2, p. 36 of 143. 
145 See Transcript, October 28, 2014, pp. 130, 168, 240, 277, and 298. See also Transcript, October 29, 2014, pp. 34-
42 and 74. 
146 See Exhibit SB Tab # 8 pp. 1-21. 
147 Id.See Exhibit SB Tab # 8 pp. 1-21. 
148 See Exhibit P-5, pp. 177 -194. 
149 See, e.g., Exhibit P-5, p. 177. 
150 See Exhibit SB Tab #15 pp. 18-22, 24-27. 







 22 


diaper change.151  School now provides Minor’s toileting log to Parent with a document for her 


signature acknowledging receipt of the toileting log.152 Although the School’s documentation log 


for toileting did not contain enough information to show if Minor was meeting  goals, the 


School has implemented new logs for appropriately documenting Minor’s progress in toileting.  


The new logs are sufficient to remedy any shortcomings.  Parent did not prove that the services 


provided to Minor were not provided in a coordinated and collaborative manner.153   


Minor demonstrated positive academic benefits. also demonstrated non-academic 


benefits in social areas.  did not demonstrate non-academic benefit in the area of toileting.  


Parent admitted that Minor is making progress in all other areas except toileting.154  It is not 


necessary for a student to improve in every area to obtain an educational benefit from IEP.155  


The IDEA does not entitle Minor to a program that maximizes potential.156 As long as School 


Board has provided  with a “basic floor” of opportunity, specifically designed to meet  


unique needs, supported by services that will permit  to benefit from the instruction, School 


Board has fulfilled its obligations under the law.157 Because the Supreme Court in Rowley only 


requires districts to ensure that students with disabilities receive some educational benefit, 


                                                 
151 See Exhibit SB Tab #15 pp. 18-22, 24-27. 
152 See Exhibit SB Tab #15 pp. 17 and 23. 
153  Hous. Indep. Sch. Dist. v. Bobby R. 200 F.3d 341, 348 (5th Cir.2000). See also D.B. v. Hous. Indep. Sch. Dist. 
No. Civ. A. H-06-354, 2007 WL 2947443, at *11 (S.D. Tex. Sept. 29, 2007).  
154 Transcript, October 28, 2014, p. 86. 
155 D.B v. Houston Indep. Sch. Dist., No. Civ. A. H-06-354, 2007 WL 2947443, at *11 (S.D. Tex. Sept. 29, 2007). 
See B.B. Catahoula Parish Sch. Dist. Civil Action No. 11-1451, 2013 WL 5524976, at *12 (W.D. La. Oct. 3, 2013). 
156 See Richardson Indep. Sch. Dist. v. Michael Z., 580 F.3d 286, 292 (5th Cir.2009). 
157 See Richardson Indep. Sch. Dist. v. Michael Z., 580 F.3d 286, 292 (5th Cir.2009); See Adam J. ex rel. Robert J. v. 
Keller Indep. Sch. Dist., 328 F.3d 804, 810 (5th Cir.2003) (evidence of an academic benefit militates in favor of a 
finding that an IEP is appropriate).  See also Houston Indep. Sch. Dist. v. V.P. ex rel. Juan P., 582 F.3d 576, 588 
(5th Cir.2009) (“educational benefit” is one of the most critical factors in assessing an IEP); Houston. Indep. Sch. 
Dist. v. Bobby R., 200 F.3d 341, 349-350 (5th Cir.2000) (advancement is not required in every area to obtain an 
educational benefit from an IEP); See R.C. v. Keller Indep. Sch. Dist., 958 F. Supp. 2d. 718, 736 (N.D Tex, 2013) 
(the court opined that the core of the IDEA is to provide access to educational opportunities, and requires only the 
“basic floor of opportunity,” and some meaningful educational benefits more than de minimis, not a perfect 
education and not the maximization of student’s potential; so evidence that student passed  fall semester classes, 
but failed  spring semester classes, showed that  made  academic progress in the classes  attended and that  
gained some measurable educational benefits sufficient to comply with the IDEA.).  
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notwithstanding School Board’s insufficient documentation of Minor’s progress in the area of 


toileting, the holistic approach of Rowley and the accommodations set forth in Minor’s IEP 


allowed  to receive a FAPE.158  


ORDER 


IT IS ORDERED that Parent’s September 11, 2014, due process complaint against the 


School Board is DISMISSED.   


Rendered and signed December 8, 2014, Baton Rouge, Louisiana. 


 


      _____________________________ 
      Adaora Chukudebelu 


Administrative Law Judge   
 
  


                                                 
158 Klein Indep. Sch. Dist. v. Hovem, 690 F.3d 390 (5th Cir. 2012), cert. denied, 133 S. Ct. 1600 (2013) (although 
school district failed to address the source of a former student’s writing difficulties earlier in  educational career, 
the accommodations set forth in the student’s IEPs allowed  to receive a FAPE). 


            A 
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APPENDIX OF TERMS 
 
 
School Board Avoyelles Parish School District 
 
School  
 
Parent     
 
Minor  
 
Supervisor of Special Education for the School Board          Karen Williams 


Minor’s Special Education Teacher    


Minor’s Special Education Paraprofessional 1    


Minor’s Special Education Paraprofessional 2    


Board Certified Behavioral Analyst    


Board Certified Behavioral Technician    


Minor’s Adapted Physical Education Teacher    


Officially Designated Representative (ODR)                          Jessica Gauthier 


Regular Education Teacher                                                       


School Nurse   


Speech/Language Pathologist    


Evaluation Coordinator   


Residential training school for children with special needs     St. Mary’s 
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Mr. Jonathon D. Stokes
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P.O. Box 6118
Alexandria, LA 71307-6118
CERTIFIED MAIL #7007 0710 0001 6722 8394


BY CERTIFIED MAIL ONLY


Mr. Wayne T. Stewart and Ms. Melissa Losch
Attorneys at Law
2431 South Acadian Thruway
Suite 600
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CERTIFIED MAIL #7007 0710 0001 6722 8387


BY REGULAR, FIRST-CLASS MAIL ONLY
Mr. Dwayne Lemoine
Avoyelles Parish School Board
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BY ELECTRONIC MAIL ONLY
Marshall Ann Davis, Paralegal
Louisiana Department of Education
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STATE OF LOUISIANA 
DIVISION OF ADMINISTRATIVE LAW 


 
 


SCHOOL BOARD *  
* DOCKET NO. 2015-1895-IDEA 


 *  


IN THE MATTER OF *  
 *  


PETITIONER ON BEHALF OF 
MINOR * AGENCY LOG NO.  45-H-08 


****************************************************************************** 


ORDER OF DISMISSAL FOR LACK OF SUBJECT MATTER JURISDICTION  
 


On February 23, 2015, Petitioner,1 on behalf of Minor, filed a request for a due process 


hearing, alleging that School Board violated Minor’s rights under § 504 of the Rehabilitation Act 


of 1973, by failing to  implement a Section 504 plan for Minor. 


The tribunal has jurisdiction under Individuals with Disabilities Education Act (IDEA) to 


hear due process issues with respect to matters relating to the identification, evaluation, or 


educational placement of a student with a disability, or the provision of a free appropriate public 


education.2  Because Petitioner’s allegations in her request for a due process hearing are not 


related to the above mentioned matters, the tribunal does not have subject matter jurisdiction to 


hear her request.  Petitioner’s request for a due process hearing is dismissed. 


ORDER 


IT IS ORDERED that the due process hearing request filed on February 23, 2015, by 


Petitioner, on behalf of Minor, is DISMISSED for lack of subject matter jurisdiction.  


 Rendered and signed February 26, 2015, Baton Rouge, Louisiana. 


 


      _____________________________ 
      Adaora Chukudebelu 


Administrative Law Judge    
   


                                                 
1 Due to confidentiality requirements, all specific identifying information has been redacted from this decision.  See 
attached Appendix of Terms for identifying information. 
2 Louisiana Administrative Code (LAC) 28:XLIII.507. 
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School Board       Rapides Parish Public School System 
Petitioner        
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CERTIFICATE OF SERVICE


I certify that the attached Order of Dismissal in Docket No. 2015-1895-IDEA has been


served to the following individuals by regular, first-class mail, certified mail, and/or electronic


mail this 2nd day of March 2014.


Clerk of Court
Division of Administrative Law


BY REGULAR, FIRST-CLASS MAIL AND CERTIFIED MAIL


Mr. Jonathon D. Stokes
Mr. Christopher K. Kinnison
Attorneys at Law
P.O. Box 6118
Alexandria, LA 71307-6118
CERTIFIED MAIL #7007 0710 0001 6722 9735


BY CERTIFIED MAIL ONLY


Ms. Shelly Close
Rapides Parish School Board
Supervisor of Special Education
4515 Eddie Williams Avenue
Alexandria, LA 71302
CERTIFIED MAIL #7007 0710 0001 6722 9728


BY REGULAR, FIRST-CLASS MAIL ONLY
Mr. Nason Authement
Rapides Parish School Board
P.O. Box 1230
Alexandria, LA 71309


BY ELECTRONIC MAIL ONLY
Marshall Ann Davis, Paralegal
Louisiana Department of Education
E-mail: MarshallAnn.Davis@la.gov












STATE OF LOUISIANA
DIVISION OF ADMINISTRATIVE LAW


MADISON PARISH SCHOOL
BOARD


*
* DOCKET NO. 2015-6423-IDEA
*


IN THE MATTER OF *
*


 AND 
ON BEHALF OF *


AGENCY LOG NO.  45-H-13


******************************************************************************


ORDER OF DISMISSAL


 on behalf of  filed a due process


hearing request on May 20, 2015, alleging that the Madison Parish School Board failed to


provide  a free and appropriate public education.   was born


, and is years old.  According to the due process hearing request, 


 is  grandmother and guardian, and  is a non-attorney


advocate for  and .


Unless  was legally determined to be incompetent,  rights under the


Individuals with Disabilities Education Act (IDEA) transferred from  parents or legal


guardian to  on  eighteenth birthday.1  Therefore,  neither nor


 has standing to initiate a due process hearing request on behalf of 


absent a showing both that  has been deemed incompetent, and that parental


rights have been transferred to  or .2


1 Neville v. Dennis, 48 IDELR 241 (D. Kan. 2007). See also, LAC 28:XLIII.520 (When a student with a disability
reaches 18 years of age, except for a student with a disability who has been determined to be incompetent under
state law, he or she shall be afforded those rights guaranteed at such age.).
2 Neville v. Dennis, 48 IDELR 241 (D. Kan. 2007).







The IDEA permits a non-attorney advocate to accompany and advise a  party  at  a  due


process hearing.3  The  IDEA  does  not  address  whether  a non-attorney advocate with special


knowledge and training with respect to the problems of student with disabilities can represent a


party at a due process hearing.  That issue is determined under state law.4  Louisiana law


prohibits non-attorneys from practicing law in Louisiana.5  Therefore,  cannot


represent  in a due process hearing.


IT IS ORDERED that ’s and ’s request for a due process


hearing on behalf of  is DISMISSED.


Rendered and signed May 28, 2015, Baton Rouge, Louisiana.


_____________________________
Adaora Chukudebelu
Administrative Law Judge


3 See 20 U.S.C. § 1415(h)(1); 34 C.F.R. § 300.512(a)(1); and LAC 28:XLIII.512.A.1.
4 See 34 C.F.R. § 300.512(a)(1) and LAC 28:XLIII.512.A.1.
5 See La. R.S. 37:213.
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CERTIFICATE OF SERVICE


I certify that the attached Order of Dismissal in Docket No. 2015-6423-IDEA has been


served to the following individuals by regular, first-class mail, certified mail, and/or electronic


mail this 28th day of May, 2015.


Clerk of Court
Division of Administrative Law


BY REGULAR, FIRST-CLASS MAIL AND CERTIFIED MAIL


BY CERTIFIED MAIL ONLY


Ms. Corean Riggs
Madison Parish School Board
Special Education Supervisor
301 South Chestnut Street
Tallulah, LA  71282
CERTIFIED MAIL #7007 0710 0001 6722 9780


BY REGULAR, FIRST-CLASS MAIL ONLY
Ms. Lisa Wilmore
Madison Parish School Board
Superintendent
P.O. Box 1620
Tallulah, LA  71284-1620


BY ELECTRONIC MAIL ONLY
Marshall Ann Davis, Paralegal
Louisiana Department of Education
E-mail: MarshallAnn.Davis@la.gov












STATE OF LOUISIANA
DIVISION OF ADMINISTRATIVE LAW


JEFFERSON PARISH SCHOOL
BOARD * DOCKET NO. 2015-7716-IDEA


*
IN THE MATTER OF *


*
 ON BEHALF


OF 
*
*


AGENCY LOG NO.  45-H-14


******************************************************************************


ORDER DISMISSING DUE PROCESS COMPLAINT


, on behalf of , filed a request for due process hearing on June


11, 2015.   due process request does not state a description of the problem nor does


it allege a violation.  The Jefferson Parish School Board has not filed any responsive documents


to  due process request.


A telephone status conference was scheduled for June 29, 2015, at 10:00 a.m.  The


purpose of the conference was to advise the parties about the insufficient due process request.


Neither  nor Jefferson Parish School Board participated in the conference.  


s complaint is insufficient and does not state a description of the problem for which legal


relief can be granted.   due process complaint is dismissed without prejudice.


IT IS ORDERED that the due process complaint filed by  on behalf of


 in the matter bearing docket number 2015-7716-IDEA is dismissed without


prejudice.


Rendered and signed June 29, 2015, Baton Rouge, Louisiana.


_____________________________
Tameka Johnson
Presiding Administrative Law Judge


S







CERTIFICATE OF SERVICE


I certify that the attached Order Dismissing Due Process Complaint in Docket No.


2015-7716-IDEA has been served to the following individuals by regular, first-class mail,


certified mail, and/or electronic mail this 1st day of July 2015.


Clerk of Court
Division of Administrative Law


BY REGULAR, FIRST-CLASS MAIL AND CERTIFIED MAIL


BY CERTIFIED MAIL ONLY


Ms. Denise Carpenter
Jefferson Parish School System
Chief Student Support Officer
501 Manhattan Boulevard
Harvey, LA 70058
CERTIFIED MAIL #7007 0710 0001 6722 3592


BY REGULAR, FIRST-CLASS MAIL ONLY
Mr. Isaac Joseph
Jefferson Parish Public School System
501 Manhattan Blvd.
Harvey, LA 70058


BY ELECTRONIC MAIL ONLY
Marshall Ann Davis, Paralegal
Louisiana Department of Education
E-mail: MarshallAnn.Davis@la.gov









