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STATE OF LOUISIANA 


DIVISION OF ADMINISTRATIVE LAW 


 


 


SCHOOL BOARD 
*  


* DOCKET NO. 2018-5562-IDEA 
 *  


IN THE MATTER OF *  


 *  


GREAT AUNT ON BEHALF OF 


MINOR CHILD 
* 


AGENCY LOG NO.  89-H-01 


****************************************************************************** 


ORDER DISMISSING REQUEST FOR DUE PROCESS HEARING AND 


TERMINATING ADJUDICATION 


 


On July 6, 2018, Great Aunt on behalf of Minor Child1 filed a request for a due process 


hearing.  On July 13, 2018, School Board timely filed a Sufficiency Challenge alleging the request 


is legally deficient under Bulletin 1706, Louisiana Administrative Code (LAC) 28:XLIII.507.A.1, 


LAC 28:XLIII.508.A.1, and LAC 28:XLIII.508.B.  The request for a due process hearing is 


dismissed because it was not filed by a proper party. 


LAC 28:XLIII.507.A.1 provides that “a parent or public agency” may file a request for a 


due process hearing.  LAC 28:XLIII.508.A.1 provides only that a “party, or the attorney 


representing the party” may file a request for a due process hearing.  Great Aunt stated in the 


request that her relationship to the child is the child’s great aunt, and not the parent of the Minor 


Child.  She has not stated that she has legal custody of the Minor Child, or that she is an attorney 


representing the Minor Child.  A proper party has not made the request for a due process hearing 


as provided for in LAC 28:XLIII.507.A.1 and LAC 28:XLIII.508.A.1.       


School Board’s challenge as to the lack of a proper party making the request for a due 


process hearing under LAC 28:XLIII.507.A.1 and LAC 28:XLIII.508.A.1 has merit, and the Great 


                                                 
1 The names are redacted and can be found in the attached legend. 







Aunt’s request for a due process hearing is dismissed.  It is unnecessary to address School Board’s 


other challenges to the due process request under LAC 28:XLIII.508.B. 


ORDER 


 IT IS ORDERED that the due process hearing request filed by Great Aunt on behalf of 


Minor Child is dismissed, and the matter bearing docket number 2018-5562-IDEA is terminated.


 Rendered and signed July 18, 2018, Baton Rouge, Louisiana. 


 


      _____________________________ 


      William H. Cooper III  


Administrative Law Judge  


      


 


REVIEW RIGHTS 


This decision exhausts your administrative remedies. Any party aggrieved by the decision 


has the right to file a civil action within 90 days from the date of the decision in a court of 


competent jurisdiction or in a district court of the United States. To determine your rights, you 


should act promptly and seek legal advice. 
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Legend 


School Board: DeSoto Parish School Board 


Great Aunt:  


Minor Child:  


 












STATE OF LOUISIANA 


DIVISION OF ADMINISTRATIVE LAW 


 


 


SCHOOL BOARD 
*  


* DOCKET NO. 2018-5565-IDEA 
 *  


IN THE MATTER OF *  


 *  


GREAT AUNT ON BEHALF OF 


MINOR CHILD 
* 


AGENCY LOG NO.  89-H-02 


****************************************************************************** 


ORDER DISMISSING REQUEST FOR DUE PROCESS HEARING AND 


TERMINATING ADJUDICATION 


 


On July 6, 2018, Great Aunt on behalf of Minor Child1 filed a request for a due process 


hearing.  On July 13, 2018, School Board timely filed a Sufficiency Challenge alleging the request 


is legally deficient under Bulletin 1706, Louisiana Administrative Code (LAC) 28:XLIII.507.A.1, 


LAC 28:XLIII.508.A.1, and LAC 28:XLIII.508.B.  The request for a due process hearing is 


dismissed because it was not filed by a proper party. 


LAC 28:XLIII.507.A.1 provides that “a parent or public agency” may file a request for a 


due process hearing.  LAC 28:XLIII.508.A.1 provides only that a “party, or the attorney 


representing the party” may file a request for a due process hearing.  Great Aunt stated in the 


request that her relationship to the child is the child’s great aunt, and not the parent of the Minor 


Child.  She has not stated that she has legal custody of the Minor Child, or that she is an attorney 


representing the Minor Child.  A proper party has not made the request for a due process hearing 


as provided for in LAC 28:XLIII.507.A.1 and LAC 28:XLIII.508.A.1.       


School Board’s challenge as to the lack of a proper party making the request for a due 


process hearing under LAC 28:XLIII.507.A.1 and LAC 28:XLIII.508.A.1 has merit, and the Great 


                                                 
1 The names are redacted and can be found in the attached legend. 







Aunt’s request for a due process hearing is dismissed.  It is unnecessary to address School Board’s 


other challenges to the due process request under LAC 28:XLIII.508.B. 


ORDER 


 IT IS ORDERED that the due process hearing request filed by Great Aunt on behalf of 


Minor Child is dismissed, and the matter bearing docket number 2018-5565-IDEA is terminated.


 Rendered and signed July 18, 2018, Baton Rouge, Louisiana. 


 


      _____________________________ 


      William H. Cooper III  


Administrative Law Judge  


      


 


REVIEW RIGHTS 


This decision exhausts your administrative remedies. Any party aggrieved by the decision 


has the right to file a civil action within 90 days from the date of the decision in a court of 


competent jurisdiction or in a district court of the United States. To determine your rights, you 


should act promptly and seek legal advice. 
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School Board: DeSoto Parish School Board 


Great Aunt:  


Minor Child:  


 


 












STATE OF LOUISIANA 


DIVISION OF ADMINISTRATIVE LAW 


 


 


SCHOOL BOARD 
*  


* DOCKET NO. 2018-5566-IDEA 
 *  


IN THE MATTER OF *  


 *  


GREAT AUNT ON BEHALF OF 


MINOR CHILD 
* 


AGENCY LOG NO.  89-H-03 


****************************************************************************** 


ORDER DISMISSING REQUEST FOR DUE PROCESS HEARING AND 


TERMINATING ADJUDICATION 


 


On July 6, 2018, Great Aunt on behalf of Minor Child1 filed a request for a due process 


hearing.  On July 13, 2018, School Board timely filed a Sufficiency Challenge alleging the request 


is legally deficient under Bulletin 1706, Louisiana Administrative Code (LAC) 28:XLIII.507.A.1, 


LAC 28:XLIII.508.A.1, and LAC 28:XLIII.508.B.  The request for a due process hearing is 


dismissed because it was not filed by a proper party. 


LAC 28:XLIII.507.A.1 provides that “a parent or public agency” may file a request for a 


due process hearing.  LAC 28:XLIII.508.A.1 provides only that a “party, or the attorney 


representing the party” may file a request for a due process hearing.  Great Aunt stated in the 


request that her relationship to the child is the child’s great aunt, and not the parent of the Minor 


Child.  She has not stated that she has legal custody of the Minor Child, or that she is an attorney 


representing the Minor Child.  A proper party has not made the request for a due process hearing 


as provided for in LAC 28:XLIII.507.A.1 and LAC 28:XLIII.508.A.1.       


School Board’s challenge as to the lack of a proper party making the request for a due 


process hearing under LAC 28:XLIII.507.A.1 and LAC 28:XLIII.508.A.1 has merit, and the Great 


                                                 
1 The names are redacted and can be found in the attached legend. 







Aunt’s request for a due process hearing is dismissed.  It is unnecessary to address School Board’s 


other challenges to the due process request under LAC 28:XLIII.508.B. 


ORDER 


 IT IS ORDERED that the due process hearing request filed by Great Aunt on behalf of 


Minor Child is dismissed, and the matter bearing docket number 2018-5566-IDEA is terminated.


 Rendered and signed July 18, 2018, Baton Rouge, Louisiana. 


 


      _____________________________ 


      William H. Cooper III  


Administrative Law Judge  


      


 


REVIEW RIGHTS 


This decision exhausts your administrative remedies. Any party aggrieved by the decision 


has the right to file a civil action within 90 days from the date of the decision in a court of 


competent jurisdiction or in a district court of the United States. To determine your rights, you 


should act promptly and seek legal advice. 
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School Board: DeSoto Parish School Board 


Great Aunt:  


Minor Child:  


 


 


 












STATE OF LOUISIANA 


DIVISION OF ADMINISTRATIVE LAW 


 


 


SCHOOL BOARD 
*  


* DOCKET NO. 2018-5567-IDEA 
 *  


IN THE MATTER OF *  


 *  


GREAT AUNT ON BEHALF OF 


MINOR CHILD 
* 


AGENCY LOG NO.  89-H-04 


****************************************************************************** 


ORDER DISMISSING REQUEST FOR DUE PROCESS HEARING AND 


TERMINATING ADJUDICATION 


 


On July 6, 2018, Great Aunt on behalf of Minor Child1 filed a request for a due process 


hearing.  On July 13, 2018, School Board timely filed a Sufficiency Challenge alleging the request 


is legally deficient under Bulletin 1706, Louisiana Administrative Code (LAC) 28:XLIII.507.A.1, 


LAC 28:XLIII.508.A.1, and LAC 28:XLIII.508.B.  The request for a due process hearing is 


dismissed because it was not filed by a proper party. 


LAC 28:XLIII.507.A.1 provides that “a parent or public agency” may file a request for a 


due process hearing.  LAC 28:XLIII.508.A.1 provides only that a “party, or the attorney 


representing the party” may file a request for a due process hearing.  Great Aunt stated in the 


request that her relationship to the child is the child’s great aunt, and not the parent of the Minor 


Child.  She has not stated that she has legal custody of the Minor Child, or that she is an attorney 


representing the Minor Child.  A proper party has not made the request for a due process hearing 


as provided for in LAC 28:XLIII.507.A.1 and LAC 28:XLIII.508.A.1.       


School Board’s challenge as to the lack of a proper party making the request for a due 


process hearing under LAC 28:XLIII.507.A.1 and LAC 28:XLIII.508.A.1 has merit, and the Great 


                                                 
1 The names are redacted and can be found in the attached legend. 







Aunt’s request for a due process hearing is dismissed.  It is unnecessary to address School Board’s 


other challenges to the due process request under LAC 28:XLIII.508.B. 


ORDER 


 IT IS ORDERED that the due process hearing request filed by Great Aunt on behalf of 


Minor Child is dismissed, and the matter bearing docket number 2018-5567-IDEA is terminated.


 Rendered and signed July 18, 2018, Baton Rouge, Louisiana. 


 


      _____________________________ 


      William H. Cooper III  


Administrative Law Judge  


      


 


REVIEW RIGHTS 


This decision exhausts your administrative remedies. Any party aggrieved by the decision 


has the right to file a civil action within 90 days from the date of the decision in a court of 


competent jurisdiction or in a district court of the United States. To determine your rights, you 


should act promptly and seek legal advice. 
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School Board: DeSoto Parish School Board 


 


 


 


 


 


 












STATE OF LOUISIANA 


DIVISION OF ADMINISTRATIVE LAW 


 


 


SCHOOL BOARD 
*  


* DOCKET NO. 2018-9274-DOE-IDEA 
 *  


IN THE MATTER OF *  


 * 


 
 


PARENT ON BEHALF OF MINOR  * AGENCY LOG NO.  89-H-08 


****************************************************************************** 


ORDER TERMINATING ADJUDICATION 


 


On November 27, 2018, Parent on behalf of child withdrew her request for a due process 


hearing based on the School Board and Parent having reached a resolution of the issues in a 


Resolution Meeting conducted November 26, 2018.1  The School Board filed a Resolution Meeting 


Verification Form, signed by both parties on November 26, 2018, stating all issues have been 


resolved.  In a telephone status conference held November 27, 2018, Parent confirmed that she 


signed the Resolution Meeting Verification Form and is withdrawing her request for a due process 


hearing.  


ORDER 


 IT IS ORDERED that the matter entitled Parent on behalf of Child bearing docket number 


2018-9274-DOE-IDEA is terminated.  


Rendered and signed November 27, 2018, Baton Rouge, Louisiana. 


 


      _____________________________ 


      Esther A. Redmann 


Administrative Law Judge  


                                                 
1 Due to confidentiality requirements, all specific identifying information has been redacted from this order.  See 


attached Legend for identifying information.  
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NOTICE OF TRANSMISSION OF DECISION OR ORDER 
 


I certify that on _____________________________, I have sent a copy of 


this decision/order to all parties of this matter. 


 


Clerk of Court 
Division of Administrative Law 


 


 
 


Thursday, November 29, 2018







 


LEGEND 
 


 


PARENT      


 


MINOR      


 


SCHOOL BOARD    Caddo Parish Public Schools 


 


  







 


REVIEW RIGHTS 


This decision exhausts your administrative remedies. Any party aggrieved by the decision 


has the right to file a civil action within 90 days from the date of the decision in a court of 


competent jurisdiction or in a district court of the United States. To determine your rights, you 


should act promptly and seek legal advice. 
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CERTIFICATE OF SERVICE


I certify that the attached Order Terminating Adjudication in Docket No. 2018-9274-


DOE-IDEA has been served to the following individuals by regular, first-class mail, certified


mail, and/or electronic mail this 29th day of November 2018.


Clerk of Court
Division of Administrative Law


BY REGULAR, FIRST-CLASS MAIL AND CERTIFIED MAIL


BY CERTIFIED MAIL ONLY


Dr. Shelia Lockett


Director of the Department of Exceptional Children


Caddo Parish Public Schools


2226 Murphy Street


Shreveport, LA 71103


CERTIFIED MAIL #7010 1870 0000 5742 3375


BY REGULAR, FIRST-CLASS MAIL ONLY


Dr. Theodis Lamar Goree


Superintendent


Caddo Parish Public Schools


1961 Midway Avenue


P. O. Box 32000


Shreveport, LA 71130-2000


BY ELECTRONIC MAIL ONLY


Marshall Ann Davis, Paralegal


Louisiana Department of Education


E-mail: MarshallAnn.Davis@la.gov and DisputeResolution.DOE@la.gov












STATE OF LOUISIANA 


DIVISION OF ADMINISTRATIVE LAW 
 


SCHOOL BOARD 
*  


* DOCKET NO. 2018-9928-DOE-IDEA 
 *  


IN THE MATTER OF *  


 *  


PARENT ON BEHALF OF CHILD1 * AGENCY LOG NO.  89-H-09 


****************************************************************************** 


DECISION AND ORDER 


Parent filed a request for a due process hearing alleging that School Board denied her child 


a free and appropriate public education as required by the Individual with Disabilities Education 


Act.  Parent has failed to prove School Board denied her child a free and appropriate public 


education.  Parent’s request for payment of her child’s private school tuition and attorney’s fees is 


denied.    


APPEARANCES 


A hearing was conducted on February 25 and 26, 2019, in Houma, Louisiana, before 


Administrative Law Judge William H. Cooper III.  Present at the hearing on both dates were Parent 


on behalf of Child, Stepfather of Child, and their counsel of record Scott Mansfield; School Board 


through its counsel of record Wayne T. Stewart, and School Board’s special education supervisor, 


M.A.  


STATEMENT OF THE CASE 


The scope of the hearing involves consideration of the issues listed in Louisiana 


Administrative Code (LAC) 28:XLIII.507.A.1.  This adjudication is conducted in accordance with 


                                                 
1 To maintain confidentiality and privacy, all identifying names that could possibly be used to identify the Child are 


redacted and have been placed in the attached legend. 
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the Individual with Disabilities Education Act (IDEA), 20 U.S.C.A. §1400 as adopted by 


Louisiana Revised Statutes (La. R.S.) 17:1941, et seq., LAC Title 28, Chapter XLIII, Bulletin 1706 


promulgated in accordance with La. R.S. 17:1941, et seq., and the Division of Administrative 


Law’s enabling legislation, La. R.S. 49:991, et seq. 


On November 20, 2018, School Board received Parent’s due process hearing request.  


Conferences were held before the undersigned on December 10, 2018, and January 2, 2019.  The 


parties jointly moved to extend the decision deadline and the undersigned granted the request, 


extending the decision deadline from February 3, 2019, to March 20, 2019.  On February 13, 2019, 


School Board filed exceptions of prescription and subject matter jurisdiction.  The undersigned 


issued an order February 22, 2019, granting the exceptions.  The order limited the hearing to 


allegations of denial of FAPE on or after November 20, 2017; the order also excluded claims of 


FAPE denial for the actions of law enforcement in investigating School Board’s reporting of an 


allegation of Child being abused by Parent on December 1, 2017.    


On February 25 and February 26, 2019, a hearing was held.  At the hearing, Parent argued 


that School Board denied Child a free and appropriate public education (FAPE), forcing Parent to 


remove Child from School Board and enroll Child into a private school and pay private school 


tuition.  School Board argued that FAPE was provided to Child, and Parent failed to prove School 


Board is required under IDEA to pay for Child’s private school tuition or Parent’s attorney’s fees.  


Both sides presented evidence and testimony that was admitted into the record.  A statement of 


stipulated facts agreed to by both parties was read into the record and admitted as evidence.  Joint 


exhibits J-1 through J-12 were admitted into the record as evidence.  Parent’s exhibits P-4 and P-


6 were admitted into evidence.  School Board’s exhibits SB-1 through SB-7 and Parent’s exhibit 


P-21 were admitted into evidence.  The record was closed and the matter submitted for a decision 
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to be rendered on or before March 20, 2019. 


FINDINGS OF FACT 


Child is the biological of Parent and  of Stepfather.  Parent and 


Stepfather are married to each other, and Child lives with them for a majority of Child’s time.  


Parent is Child’s legal guardian.  At the time of the hearing, Child was nine years of age.  Child 


attended schools under the jurisdiction of School Board, with M.E.S. being the most recent school 


 attended as a third grader.  School Board classified Child with the educational exceptionality 


of “autism” under Louisiana Department of Education Bulletin 1508 (Bulletin 1508).  School 


Board disseminated Child’s most recent Bulletin 1508 re-evaluation on February 7, 2018.  Child, 


as a student with a disability under IDEA residing in School Board’s parish, is eligible to receive 


special education and related services from School Board as defined by an individualized 


education program (IEP), designed by an IEP team and implemented by School Board specifically 


for Child.  Child has disturbances in communication, difficulties relating to people, events, and/or 


objects, restricted, repetitive, and/or stereotyped patterns of behavior, interests, and/or activities.  


Additional services needed were speech/language pathology services and occupational therapy.  


Child transferred to M.E.S. from S.E.S., both schools in School Board’s system, to enter the 3rd 


grade at M.E.S. at the beginning of the 2017-2018 school year.  Child was eight years old at the 


time  transferred to M.E.S.   


An individualized education program (IEP) was implemented on April 28, 2017, while 


Child was at S.E.S. and was still in effect for Child’s transfer to M.E.S.  Accommodations in this 


IEP, listed for classroom and testing were modified tests, modified assignments as needed, and 


shortened assignments.2  These modifications were not to be provided during state-wide 


                                                 
2 Joint Exhibit J-1, p. 7 of 21. 
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assessments.  Child did not receive modifications to  tests during the time the April 2017 IEP 


was implemented at M.E.S., but E.G. did give Child modified assignments and extra time to 


complete assignments.3  These modifications were not continued on the March 2018 IEP.4  J.F., a 


special education inclusion teacher, gave services and minutes to Child in compliance with the 


April 2017 and the March 2018 IEPs.5  


For the 2017-2018 school year, Child had no disciplinary referrals, detentions, or 


suspensions.  For the same school year, Child had six (6) absences, four (4) that were unexcused 


and two (2) that were excused.   


On December 1, 2017, Child told  third grade teacher E.G. that Parent had grabbed  


by the arm and neck that morning before school and had yelled at  about crying.6  E.G. observed 


scratch marks on Child’s arm and neck and brought Child to the school health aide and to M. R., 


the school counselor.  The school health aide documented her observations of the scratches and 


marks and M.R. reported Child’s allegations to both the Houma Police Department (HPD) and to 


the Department of Children and Family Services.  An HPD officer arrived at M.E.S. that same 


morning and interviewed Child and M.R.  The HPD officer left after the interview, and returned 


later that morning to the school.  The HPD officer took custody of Child and removed Child from 


school to interview  at HPD.  The HPD officer instructed M.R. not to notify Parent of the 


investigation or Child’s whereabouts.  An HPD officer went to Parent’s residence that morning to 


interview Parent about Child’s allegations.  Stepfather learned of the HPD visit and Child’s 


allegations, and went to M.E.S. to check on Child and check  out of school.  M.E.S. personnel, 


based upon the instructions of the HPD officer, did not immediately notify Stepfather that Child 


                                                 
3 Transcript 2/26/19 E. G. testimony, p. 158, lines 7-18. 
4 Joint Exhibit J-3, p. 8 of 15. 
5 Transcript 2/26/19 J.F. testimony, pp. 231, 242. 
6 School Board Exhibit SB-4. 
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was then at HPD and no longer on the school campus.  DCFS notified M.R. that the information 


she provided met the definition of a report of child abuse and/or neglect and that it would conduct 


an investigation.  The results of the investigations are not documented in this record.7 


An IEP team meeting was held January 22, 2018.8  Parent, Stepfather, principal and the 


official designated representative (ODR) G. F., speech and language pathologist S.G., special 


education teacher S.C., special education supervisor M.A., IEP coordinator C.R., occupational 


therapist S.B., regular education teacher E.G., and special education teacher J.F. were in 


attendance.  A “draft” IEP was created but was not signed by Parent or the ODR on the final page.9  


Parent expressed concerns included increasing OT services and more social stories.  At the 


conclusion of the meeting, Parent told the IEP team she wished to review the IEP before she signed 


or agreed to it.  Parent never returned a signed copy of the January IEP to School Board indicating 


her acceptance of it.  G.F., the ODR did not sign it, so as such the School Board did not consider 


the January 2018 “draft” IEP final so as to implement it.  Without a new IEP, the April 2017 IEP 


was still in effect.  Parent believed the January 2018 IEP document was approved and 


implemented.  S.B., the occupational therapist, tracked Child until January 22, 2018, when she 


assessed Child’s self-care skills, shoe-tying abilities, and ability to manipulate fasteners after 


hearing the parent’s concerns in the meeting. 


A re-evaluation report was prepared by School Board’s pupil appraisal services and 


disseminated to Parent and School Board on February 7, 2018.10  The report concluded that Child’s 


exceptionality continued to be autism, and that additional services needed included 


                                                 
7 Transcript 2/26/19 E.G. testimony, p. 282; although there is no documentation, Parent counsel during E.G’s cross 


indicated the report found the allegations unfounded. 
8 Parent Exhibit P-4. 
9 Parent Exhibit P-4, p. 11 of 11. 
10 Joint Exhibit J-2. 
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speech/language pathology services and occupational therapy.   


E.G. sent an email to M.R. on February 16, 2018, indicating that Child had been crying on 


and off all day stating  didn’t want to go home.  E.G. expressed concerns that Child may not 


get on the bus at the end of the day.  The record does not state whether Child did get on the bus at 


the end of the day, or the reasons why Child did not want to go home. 


E.G., the occupational therapist S.B., and the school principal G.F. had discussions in 


March and April 2018 regarding Child’s pack up buddy.  Child’s original pack up buddy did move 


away from school, but a second student took over the task of a pack up buddy.  Additionally, S.C. 


went into E.G.’s classroom in the afternoons and assisted Child and pack up buddy in confirming 


the agenda and other needed items were packed up for the trip home.  


The IEP team met again on March 2, 2018, and an IEP was formalized, signed by all team 


members, and implemented.  The meeting was comprised of the members from the January 2018 


draft IEP, along with educational diagnosticians R.C. and J.M., and Stepfather’s mother, L.M.  


Parental concerns including more social stories from the January IEP meeting and an increase in 


OT minutes were considered by the IEP team and added to the IEP.11  OT increased from a 


consultative basis of 15 minutes once per nine weeks period12 to 30 minutes once per month for 


recommendations and/or adaptive needs on a consultative basis.13  Child had a pack up buddy 


required by  IEP that assisted  in getting  agenda with the day’s assignments home each 


afternoon.  When  original pack up buddy was moving away from school, Child was assigned 


a second pack up buddy the week before the first assigned pack up buddy left.14  S.C., Child’s 


special education inclusion teacher, was in E.G.’s class daily and supervised the pack up buddy, 


                                                 
11 Joint Exhibit J-3. 
12 Joint Exhibit J-1, p. 15 of 21. 
13 Joint Exhibits J-3, p. 11 of 15. 
14 Transcript 2/26/19, p.160, lines 13-25. 







 7 


and acted as the pack up buddy as necessary.  Child only required minimal assistance from S.C. 


and was able to perform academically.15   


Child’s teacher, E.G., made two more DCFS reports based upon her observations of Child 


and from Child’s statements to her and to another teacher.  On March 9, 2018, Child told S.C., a 


teacher on morning hallway duty, that  mother had scratched  on  arm and neck and had 


taken off the Minecraft game from  iPad because Child didn’t want to do  homework.16  


Child told S.C. that was getting scared of  mother and didn’t want to live with .  Child 


also told E.G. that morning when entered the classroom that  was not happy because  


mother had put hands on and made the red marks on  arm and neck, which showed 


to E.G.  Child also told E.G. that  did not feel safe with  mom, that  was scared to go 


home, and  life was miserable with  mom.  The school health aide examined Child and 


documented her observations of the visible abrasion on Child’s neck and scratch on Child’s arm 


that both appeared to be healing.  The school health aide covered the neck abrasion with a Band-


Aid.  E.G. made a report to DCFS and apparently to HPD as an officer’s card is attached to the 


report.  DCFS found the teacher’s report met the definition of child abuse and/or neglect and stated 


it would launch an investigation, but the result of either the law enforcement or DCFS investigation 


is not documented in the record.17 


On May 3, 2018, Child came to E.G.’s class and was very upset and cried off and on.  E.G. 


was concerned about emotional abuse because Child complained that  mother hated , was 


mean to , kept hurting , was not taking on a trip out of town, and told  biological 


father that Child was not allowed to have any fun during  visit with him that weekend.  Child 


                                                 
15 Transcript 2/26/19, pp. 175-179. 
16 School Board Exhibit SB-5. 
17 Transcript 2/26/19 E.G. testimony, p. 283-284; although there is no documentation, Parent’s counsel during E.G.’s 


cross indicated the report found the allegations unfounded. 
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told E.G.  wanted to run away from home.  On May 4, 2018, E.G. reported the incident to DCFS 


as possible emotional abuse.18  That same day, Child appeared happy and told E.G. that mother 


had changed  mind and was going to take  on  mother’s trip out of town.  Child also told 


E.G. that  had overheard  mother and stepfather saying they were going to make sure E.G. 


didn’t teach again and that  stepfather had asked other parents to complain about her as well.  


Child shouted out in class later that  was going to kill a particular student on Monday.  These 


behaviors and statements of Child led E.G. to file a report of possible parental emotional abuse 


with DCFS.  The results of this report on whether DCFS found the allegation met the definition of 


child abuse and/or neglect, or whether DCFS launched an investigation are not documented in the 


record.19 


Child completed the 2017-2018 school year at M.E.S.  Child’s final grades for the 2017-


2018 school year were English-Language - “A;” Social Sciences - “A;” PE -“S” (satisfactory); 


Math - “B;” Spelling - “A;” Handwriting - “L” (legible); Music-Arts-Crafts - “S;” and Reading -


“A.”  Child’s “LEAP 2025” standardized tests scores for April 2018 were English/Language Arts 


- “Mastery;” Math - “Basic;” and Social Studies - “Mastery.”  All of Child’s IEP Progress Reports 


for each of the 9-week periods in the 2017-2018 school year indicated “Sufficient Progress” (SP) 


across all of the IEP, including “Academic/Cognitive,” “Communication-Articulation,” “Social,” 


and “Communication-Language.”   


L.M. did not observe Child in class receiving services while Child was at M.E.S.  L.M. did 


not observe Child’s educators providing services to Child while Child was at M.E.S.  L.M. did not 


assess Child. 


                                                 
18 School Board Exhibit SB-6. 
19 Transcript 2/26/19 E.G. testimony, p. 284-285; although there is no documentation, E.G. believed the DCFS 


determination was that it didn’t need to be investigated. 
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On or about May 23, 2018, Parent unilaterally withdrew Child from School Board 


(including M.E.S.) and subsequently enrolled Child in H.C.S., a private school.  


CONCLUSIONS OF LAW 


Parent has not proven that the School Board’s implementation of Child’s April 2017 IEP 


and the creation and implementation of the March 2018 IEP denied her Child a free and appropriate 


public education in a manner reasonably calculated to enable  to receive educational benefits. 


Burden of Proof 


A school district’s educational program for a child with disabilities is presumed to be 


appropriate.20  As the party challenging the educational program proposed by the School Board, 


Parent bears the burden of proof to rebut this presumption.21  Parent must affirmatively prove her 


allegations that the School Board denied her child FAPE. 


General Discussion of IDEA 


The United States Supreme Court in Board of Education v. Rowley declined to establish an 


overarching standard to evaluate the education provided under IDEA.  Instead, it set forth a two 


prong inquiry to decide if a child has been denied FAPE.22  “First, has the State complied with the 


procedures set forth in the Act?  Second, is the individualized educational program developed 


through the Act’s procedures reasonably calculated to enable the child to receive educational 


benefits?”23  The Rowley inquiry was expanded in Endrew F. ex rel. Joseph F. v. Douglas County 


School District RE-1, finding that IDEA requires an educational program reasonably calculated to 


enable a child to make progress appropriate in light of the child’s circumstances.24 


                                                 
20 White ex rel. White v. Ascension Parish Sch. Bd., 343 F.3d 373, 377 (5th Cir. 2003). 
21 Schaffer ex rel. Schaffer v. Weast, 546 U.S. 49 (2005).     
22 458 U.S. 176 (1982). 
23 Rowley, 458 U.S. at 206-07.  
24 -U.S.-, 137 S. Ct. 988, 1001 (2007). 
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FAPE as required by IDEA “need not be the best possible one, nor one that will maximize 


the child's educational potential; rather, it need only be an education that is specifically designed 


to meet the child's unique needs, supported by services that will permit him ‘to benefit’ from the 


instruction.”25  Instead, IDEA guarantees a “basic floor” of opportunity, “specifically designed to 


meet the child's unique needs, supported by services that will permit him to benefit from the 


instruction.”26  Still, the educational benefit “cannot be a mere modicum or de minimus; rather, an 


IEP must be likely to produce progress, not regression or trivial educational advancement.”27 


When a parent challenges the appropriateness of an IEP, courts first ask whether the state 


has complied with IDEA's procedural requirements.28  In the instant case, Parent’s claim of a 


procedural infirmity in establishing the April 2017 IEP were prescriptively barred by La. R.S. 


17:1946(B)(1), LAC 28:XLIII.507.A.2, and LAC 28:XLIII.511.F.  The undersigned issued an 


order to this effect on February 21, 2019.  The next inquiry is, substantively, “whether the IEP 


developed through such procedures was reasonably calculated to enable the child to receive 


educational benefits.”29   


In Michael F. the Fifth Circuit set forth four factors that can serve as indicators of whether 


an IEP satisfies the substantive inquiry: “(1) the program is individualized on the basis of the 


student's assessment and performance; (2) the program is administered in the least restrictive 


environment; (3) the services are provided in a coordinated and collaborative manner by the key 


                                                 
25 R.P. ex rel. R.P. v. Alamo Heights Indep. Sch. Dist., 703 F.3d 801, 809 (5th Cir. 2012) (quoting Cypress-Fairbanks 


Indep. Sch. Dist. v. Michael F., 118 F.3d 245, 247-48 (5th Cir. 1997). 
26 See Michael F., 118 F.3d 245, 247-48 (5th Cir. 1997); see also Bd. of Educ. v. Rowley, 458 U.S. 176, 200 (1982). 
27 Richardson Indep. Sch. Dist. v. Michael Z, 580 F.3d 286, 292 (5th Cir. 2009) (citing Michael F., 118 F.3d at 248). 
28 Houston Indep. Sch. Dist. v. V.P. ex rel. Juan P., 582 F.3d 576, 583) (citation omitted). 
29 Id. (citation and internal quotation marks omitted). 
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‘stakeholders'; and (4) positive academic and non-academic benefits are demonstrated.”30  The 


Fifth Circuit applies the Michael F. factors to determine substantive compliance.31  


 


Implementation of the April 28, 2017, IEP 


 


Parent argued that the implementation of the April 28, 2017, IEP failed to substantively 


comply with FAPE.  Parent did not meet her burden in establishing a denial of FAPE.  In 


attempting to meet her burden, Parent relied upon the testimony of her expert L.M.  L.M. was 


accepted as an expert by the undersigned in the area of IEP writing, development, review, and 


implementation.  L.M. is Stepfather’s mother, who also attended the IEP meeting March 2, 2018.  


L.M. did not believe, in her professional opinion, that the April 2017 IEP was implemented in a 


manner to provide FAPE.  However, she did not provide any basis for this belief.  Parent failed to 


meet her burden in establishing the implementation of the April 2017, IEP denied Child FAPE. 


Writing, review, and development of January 2018 IEP “Draft” 


Parent argued that the writing and development of the January 2018 IEP “draft” denied 


Child FAPE.  This January 2018 IEP was never signed by Parent so the School Board never 


implemented it.  LAC 28:XLIII.301 provides those regulations involving parental consent with 


initial evaluations and re-evaluations.  Parent can refuse to give consent to an initial provision of 


services, but such consent isn’t required for a re-evaluation.  School Board must follow certain 


procedures if a parent revokes consent for services or refuses a re-evaluation.  It isn’t shown from 


the record that it was necessary to take such measures, because a new IEP was requested and 


consented to by Parent approximately 5 weeks later.  School Board continued to implement the 


April 2017 IEP until the March 2018 was implemented.   Parent failed to show how the writing 


                                                 
30 Michael F., 118 F.3d at 253. 
31 R.P. ex rel. R.P. v. Alamo Heights Indep. Sch. Dist., 703 F.3d 801, 809–10 (5th Cir. 2012). 
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and development of the January 22, 2018, IEP “draft” denied Child FAPE. 


Writing, review, development, and implementation of March 2, 2018 IEP 


Parent argued that the implementation of the March 2, 2018 IEP denied Child FAPE.  


Parent argued that the March 2018 IEP failed to be individualized based upon Child’s assessment 


and performance.  Parent relied upon the testimony of L.M. to establish the denial of FAPE.  For 


the following reasons, L.M.’s opinions are not given controlling weight and Parent failed to prove 


a denial of FAPE. 


L.M. testified that the IEP failed to provide Child with FAPE.  Although she was not 


familiar with the legal standards followed by the U.S. 5th Circuit Court of Appeals in evaluating 


FAPE, her testimony sought to establish that the 1st prong of Michael F 32 was not met.  


L.M. testified that Child’s goal on the IEP is that was to be given 3rd grade level writing 


prompts.  The progress notes showed  had a baseline of 16 correct writing sequences, and then 


for March 14th showed 20 correct writing responses, and on May 23rd  had 25 correct writing 


responses.  Although this progress moved Child to the 39th percentile faster and surpassed the IEP 


goal of the 37th percentile in 36 weeks33, L.M. was of the opinion that this was not meaningful 


progress.  L.M. believed Child should have moved up a percentile band from the 20th-39th 


percentile band to the 40th percentile band for the progress to be meaningful.34  L.M. testified that 


Child’s progress did not bring to grade level.  This opinion was not given any weight as there 


was no supporting documentation showing the appropriate grade level or percentile charts offered 


to substantiate her testimony.  Further weakening the weight given her testimony, L.M. was present 


when these goals were set.  As an expert, if she was aware of information that any goals set by the 


                                                 
32 Supra. 
33 L.M.’s testimony Transcript 2/26/19 p.51, lines 20-22. 
34 Transcript 2/26/19 pp. 50-51; Joint Exhibit J-7, p. 6 of 10. 
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IEP team were less than the appropriate grade level, the IEP meeting where she was present would 


have been the time to address it— not during a due process hearing challenging the very IEP she 


was a part of.  Additionally, L.M.’s expert opinion would require that the IEP’s goal be surpassed 


in only nine weeks; the IEP’s goal was to improve Child’s proficiency level from the 27th percentile 


to the 37th percentile in 36 weeks.35 


L.M. also believed the March 2018 IEP failed in providing Child FAPE in the social area 


of educational need.  She believed the goal of approaching peers in unstructured settings three 


events per week wasn’t an appropriate measure of growth.  She felt this goal was too low when 


the child mastered the goal in ten days.  She felt that no growth was achieved, because Child told 


the evaluation coordinator  didn’t have friends.36  L.M. did not explain why the measure of 


approaching peers and yet not having friends wasn’t an appropriate measure of growth.     


L.M. also believed the objective for shouting out thoughts during instructional time was 


also not an appropriate measure of growth.  The baseline on March 2nd for the objective was 17 


times per week, and on March 15th the progress report was still 17 shout-outs.37  On May 16th, the 


shout-outs had increased to 35.  Parent did establish that this measure does not show growth, but 


rather decline, so the implementation of the IEP for this objective was not successful. 


L.M. examined the communication area of educational need, and specifically the pragmatic 


language skills content.  Her opinion was that the goal under the box labeled “Present Level of 


Academic Achievement and Functional Performance” is written ambiguously and lacks direction, 


and so it denied Child FAPE.38  In that section, the IEP states  


 


                                                 
35 Joint Exhibit J-7, p. 6 of 10. 
36 Transcript 2/26/19, pp. 55-56; Joint exhibit J-7, pp.9 and 10. 
37 Transcript 2/26/19, pp.56-58; Joint exhibit J-7, pp. 9-10. 
38 Joint Exhibit J-3, p. 6 of 15; Transcript 2/26/19 pp. 
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therapy has targeted improving the student’s pragmatic language skills.   is 


showing improvement in  ability to initiate, maintain, and terminate a 


conversation in the structured therapy setting.   is also showing improvement in 


 ability to stay on topic and ask  peers questions that are related to the 


conversational topic during group discussion.  Difficulty is noted in  ability to 


independently monitor the length of  conversational turns in order to allow 


others to contribute to the conversation.  However,  is able to monitor the length 


of  conversational turns when cues are provided.39 


 


L.M.’s expert opinion was that this goal needed specifics in order to show what the baseline 


is to achieve measurable growth, and that there is no quantifying statement of the Child’s present 


performance.  There is a “Measurable Academic/Functional Goal” which states that the Child  


will utilize pragmatic skills such as initiating, maintaining, and terminating a 


conversation appropriately, asking and answering questions related to the 


conversation topic, speaking at an appropriate volume, and demonstrating turn 


taking skills while engaging in conversation with the therapist and  peers with 


80% accuracy in 3 out of 4 progress monitoring sessions.40 


 


L.M. has not shown how the goal should have been written to provide sufficient specifics 


to show measurable growth.  L.M. did not observe Child in class receiving services.  L.M. did not 


observe Child’s educators providing services to Child.  L.M.’s testimony was given little weight.  


The testimony of the Child’s educators was given controlling weight over that of Parent’s expert.41  


The testimony including that of the speech pathologist, the special education teachers, the OT, and 


the regular teacher, all of whom taught Child and spent the most time with .  Child’s educators 


served on Child’s IEP team and implemented the IEPs.  Each of these educators believed the IEP 


offered Child an appropriate combination of services designed to permit Child to achieve 


meaningful educational progress.  Child’s testing and grades support this and show the IEP 


appropriately provided FAPE and gave Child an opportunity to improve and show progress. 


L.M. examined the due process checklist and noted that the checklist did not mark a box 


                                                 
39 Joint Exhibit J-3, p. 6 of 15. 
40 Joint Exhibit J-3, p. 6 of 15. 
41 See Sebastian M. v. King Philip Regional School Dist., 685 F.3d 79, 86 (1st Cir. 2012).  
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indicating parental concerns were expressed.  L.M. noted this fact as she was present at the March 


2018 IEP meeting and remembered her daughter-in-law (Parent) and son (Stepfather) had voiced 


their concerns.  Those concerns were that Parent wanted Child to tie  shoelaces tighter; Parent 


wanted 30 minutes of occupational therapy (OT) every two weeks; and they wanted a guarantee 


that Child would not be removed from school campus again without their knowledge.  L.M. cited 


the failure to check the box as evidence that the March IEP did not take into account parental 


concerns.  This opinion is not persuasive. 


Parental concerns were listed on the March IEP.42  The concerns noted were Child being 


removed from school campus without knowledge; organizational skills; communication between 


classroom and home; student writing not being sent home; whether services were delivered as IEP 


delineated; and a reduction in OT services.  School Board’s IEP team members present at the 


March 2018 IEP meeting stated parental concerns in the March 2, 2018 IEP were considered and 


addressed.  Parent was successful in getting more OT minutes added to the IEP to address her 


concern of adding comparable OT services including Child’s shoe-tying.  The concern seeking a 


guarantee that Child not be removed from the school campus without parental knowledge was 


something the School Board could not legally agree to when possibly faced with lawful 


instructions from law enforcement in investigating suspected parental child abuse.43  School Board 


must consider parental concerns, but is not required to acquiesce to them. 


Parent failed to prove a denial of FAPE under the 1st prong of Michael F.44  Parent did not 


allege violations of the other remaining prongs of Michael F.45 so it is unnecessary to address 


them.  However, an independent examination of the evidence in relation to the remaining three 


                                                 
42 Joint Exhibit J-3, p. 1 of 15. 
43 Transcript 2/26/19 M.A. testimony; pp. 301-305. 
44 Supra. 
45 Supra. 
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prongs of Michael F. – whether (2) the program is administered in the least restrictive environment; 


(3) the services are provided in a coordinated and collaborative manner by the key ‘stakeholders'; 


and (4) positive academic and non-academic benefits are demonstrated – established that the IEP 


was appropriate for Child under Michael F.46 and provided Child FAPE under IDEA. 


Parent failed to prove that the March 2, 2018 IEP was inappropriate to provide Child with 


FAPE.  As the November 2017 and the March 2018 IEP offered by School Board was appropriate 


to provide Child with FAPE, Parent was not required to unilaterally withdraw Child from School 


Board.  Parent’s requests for reimbursement and payment of private school tuition is denied.47   


ORDER 


IT IS ORDERED that School Board’s substantive implementation of Child’s April 28, 


2017, Individualized Education Program appropriately provided Child a free and appropriate 


public education under the Individuals with Disabilities Education Act. 


IT IS ORDERED that School Board’s procedural and substantive implementation of 


Child’s March 2, 2018, Individualized Education Program appropriately provided Child a free and 


appropriate public education under the Individuals with Disabilities Education Act. 


IT IS FURTHER ORDERED that Parent’s request of School Board for reimbursement 


and payment of Child’s private school tuition is denied. 


Rendered and signed on March 20, 2019, in Baton Rouge, Louisiana. 


 


 


 


    


                                                              ________________________________ 


                             William H. Cooper III     


       Administrative Law Judge 


 


                                                 
46 Supra. 
47 The undersigned does not have authority to award, or therefore deny, attorney’s fees. 


S 
NOTICE OF TRANSMISSION OF DECISION OR ORDER 


 
I certify that on _____________________________, I have sent a copy of 


this decision/order to all parties of this matter. 


 


Clerk of Court 
Division of Administrative Law 


 


 
 


Wednesday, March 20, 2019
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REVIEW RIGHTS 


This decision exhausts your administrative remedies. Any party aggrieved by the decision 


has the right to file a civil action within 90 days from the date of the decision in a court of 


competent jurisdiction or in a district court of the United States. To determine your rights, you 


should act promptly and seek legal advice. 
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M.A………………………...Mary Aucoin 
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G.F…………………………Gwen Ferguson 


S.B………………………….Shawla Bergeron 


S.C…………………………Stacy Chaisson 


S.G………………………....Sheri Guidroz 


C.R…………………………Carey Redmond 


J.F………………………….Jaimie Folse 


R.C…………………………Rayette Chaisson 


J.M…………………………Joan Moise 


H.C.S…………………........Houma Christian School 


HPD………………………..Houma Police Department 
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STATE OF LOUISIANA 


DIVISION OF ADMINISTRATIVE LAW 
 


SCHOOL BOARD 
*  


* DOCKET NO. 2019-1381-DOE-IDEA 
 *  


IN THE MATTER OF *  


 *  


PARENT ON BEHALF OF CHILD * AGENCY LOG NO.  89-H-13 


****************************************************************************** 


DECISION AND ORDER 


Parent on behalf of Child filed a due process complaint alleging that School Board violated 


the Individuals with Disabilities Education Act by denying Child a free appropriate public 


education.  Parent has failed to prove School Board denied Child a free appropriate public 


education.  Parent’s request for compensatory education is denied.    


APPEARANCES 


A hearing was conducted April 4, 2019, and April 5, 2019, in Baton Rouge, Louisiana, 


before Administrative Law Judge Tameka Johnson.  Present at the hearing were Wayne Stewart, 


attorney for School Board; Elizabeth Chapman, Director of Exceptional Student Services for 


School Board; and Parent, a self-represented litigant.   


The following people testified at the hearing: Parent; Parent’s aunt; Parent’s father; Pre-


school facilitator; Instructional Specialist; Clinical Psychologist; Principal; Paraprofessional; 


former Paraprofessional; Guidance Counselor; Special Education Teacher; and Speech 


Pathologist.    


STATEMENT OF THE CASE 


Parent on behalf of Child filed a due process complaint on January 31, 2019, alleging that 


School Board violated the Individuals with Disabilities Education Act (IDEA) and state laws by: 


1. conducting an Individualized Education Program (IEP) meeting without the presence of 
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the Principal, the Guidance Counselor, the regular education teacher, and the Exceptional 


Student Services Director;   


 


2. failing to change Child’s pull-up, which resulted in diaper rash; 


 


3. failing to provide a safe environment, which resulted in Child missing four months of 


school and instructional services; 


 


4. failing to attach Child’s health plan to the IEP; and 


 


5. conducting an IEP meeting in the presence of others in violation of both the Family 


Educational Rights and Privacy Act (FERPA) and the Health Insurance Portability and 


Accountability Act (HIPAA). 


 


The School Board contends that: 


 


1. Parent did not meet her burden of proving School Board denied Child a free appropriate 


public education (FAPE); 


 


2. Parent’s claim regarding Child’s soiled pull-up is prescribed; and 


 


3. Parent did not prove that School Board was responsible for Child missing four months of 


school and instructional services. 


 


The parties stipulated to the introduction of exhibits.  Parent’s exhibits 1,1 2, 4, 9-10, 12-13, 


and 16-17, were admitted into evidence.  School Board’s exhibits SB1 through SB16 were 


admitted into evidence.  At the conclusion of the hearing, both sides provided a closing statement 


and Parent submitted the matter for decision. 


This adjudication is conducted in accordance with the Individuals with Disabilities 


Education Act, 20 U.S.C. § 1400 et seq.; 34 C.F.R. § 300 et seq.; La. R.S. 17:1941 et seq.; 


Louisiana Bulletin 1508, Pupil Appraisal Handbook, LAC 28:CI; Louisiana Bulletin 1706, 


Regulations for Implementation of the Children with Exceptionalities Act, LAC 28:XLIII; 


Louisiana Bulletin 1530, IEP Handbook for Students with Exceptionalities, LAC 28:XCVII; and 


the Division of Administrative Law act, La. R.S. 49:991, et seq. 


 


                                                 
1 The exhibit submitted by Parent began on page 8.  SB exhibit 2, which contains pages 1 through 7 is the same as 


Parent exhibit 1. 
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EXCEPTION OF PRESCRIPTION 


 


At the beginning of the hearing, counsel for the School Board raised an exception of 


prescription.  School Board argued that Parent’s claims regarding the January 24, 2018, IEP 


meeting and the January 28, 2018, incident regarding Child’s soiled pull-up were prescribed.  


Counsel argued that the development of the January 24, 2018, IEP took place prior to the January 


31, 2019, filing date.  Counsel also maintained that the allegation of Child wearing a soiled diaper 


occurred on January 28, 2018, which falls outside of the one-year prescriptive period beginning 


on January 31, 2018.   


Parent’s response to School Board’s exception of prescription was that all of the events 


that occurred were directly related to the events of January 24, 2018.  Parent alleged that she spoke 


with the Department of Education for the state and she submitted information regarding the 


incidents on the date of occurrence, and therefore, the issues were not prescribed.  At the end of 


the oral argument, the tribunal reserved ruling on the exception and ordered that the Parent would 


be allowed to present certain information regarding the January 24, 2018, IEP and the January 28, 


2018, soiled pull-up incident for historical purposes.   


The tribunal grants School Board’s exception of prescription.  School Board’s argument 


that any claims arising out of alleged actions or inactions that occurred more than one year before 


January 31, 2019, the date Parent filed the due process hearing request, are prescribed.  La. R.S. 


17:1946(B)(1) and LAC 28:XLIII.507.A.2 require the due process hearing request shall allege a 


violation that occurred not more than one year before the date the parent knew or should have 


known about the alleged action that formed the basis of the request for due process hearing.  


Parent’s claims regarding the development of the January 24, 2018, IEP are prescribed.  


Parent knew or should have known of any issues regarding the IEP Team meeting or the IEP itself 


on January 24, 2018, as she was present and participated in the IEP meeting and signed the January 
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24, 2018, IEP.  Parent filed her due process hearing request on January 31, 2019. 


Additionally, Parent’s claim regarding Child being allowed to remain in a soiled pull-up 


occurred on January 28, 2018, when she allegedly discovered that afternoon that  was wearing 


the same pull-up she sent  to school in that morning.  Parent knew or should have known about 


the soiled pull-up issue and any issues arising from it on January 28, 2018.  Parent filed her due 


process hearing request alleging the issue on January 31, 2019.  Parent’s issue as it relates to the 


soiled pull-up is prescribed. 


The tribunal allowed testimony about the January 24, 2018, IEP, and the January 28, 2018, 


soiled pull-up incident for historical purposes.  The tribunal made reference to the prescribed issues 


in an effort to address the possible re-occurrence of issues.  The tribunal did not make a 


determination of whether the prescribed issues occurred or if the prescribed issues denied Child 


FAPE.     


STATEMENT OF THE ISSUES 


 The tribunal will decide three issues: (1) whether School Board denied Child FAPE when 


Child did not receive services during the second half of the 2017-2018 school year.  The remaining 


two issues will be addressed for re-occurrence purposes only with no determination regarding a 


denial of FAPE.  Those two issues are: (2) whether the IEP Team committed a procedural violation 


when Principal, Guidance Counselor, Regular Education Teacher, and Exceptional Student 


Services Director did not attend the IEP meeting on January 24, 2018; and (3) whether the IEP 


Team’s failure to attach the child’s health care plan to the January 24, 2018, and July 11, 2018, 


IEPs. 


FINDINGS OF FACT 


Child has an exceptionality of autism.  Child is five years of age and is non-verbal.  


Child repeated pre-kindergarten during the 2017-2018 school year.  Child is currently in 
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kindergarten at Child’s home school.  School Board is the Local Education Agency (LEA) that has 


the responsibility of providing Child with FAPE.   


The IEP Team convened an IEP meeting at the school on January 24, 2018.2  The Principal, 


the Guidance Counselor, the Regular Education Teacher, and the Exceptional Student Services 


Director did not attend the IEP meeting.  The meeting was held in the lounge area of the school, 


along with other IEP meetings which were taking place at the same time.  Under the Health Needs 


section of the January 24, 2018, IEP, the IEP Team indicated that a health plan was attached to the 


IEP; however, there was no health plan attached.   


Parent’s allegation stems from an incident that occurred on January 29, 2018.3  On January 


29, 2018, when Parent picked Child up from school, she observed that Child’s pull-up diaper was 


soiled, and that  had worn the same pull-up the entire day.4  As a result, Parent initiated a 


complaint.  The following day, on January 30, 2018, Parent had a verbal altercation with Child’s 


Paraprofessional.  School personnel escorted Parent from the classroom.  As a result of the 


altercation, Principal informed Parent that she could no longer come to the school except to drop 


off and pick-up Child, and for Parent/teacher conferences.  Parent feared that Child would be 


retaliated against because of the verbal confrontation and because of Parent’s complaint regarding 


the soiled pull-up.  Parent requested that Child be moved to another class.  Principal was unable to 


move the Child to another class because the other classes were filled.   


 Parent checked Child out of school early on January 30, 2018.  Parent did not return Child 


to the school for the remainder of the 2017-2018 school year.  Parent chose not to return Child to 


school because Child would be in the same class  was in with the same Paraprofessional who 


                                                 
2 The tribunal granted School Board’s exception of prescription on this issue; however the tribunal allowed Parent to 


provide testimonial evidence of the incident for historical purposes. 
3 Id.  
4 Parent used a different brand of pull-ups at home than those she provided to the school, and she noticed Child was 


wearing the home brand pull-up when she picked  up that afternoon. 
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left Child in a soiled pull-up and with whom Parent had a verbal altercation.      


 Because Parent refused to return Child to the school with the same Paraprofessional, the 


Director of Exceptional Student Services offered to provide Child itinerant services while Child 


was at home.  The Director also offered to provide the same IEP services to Child at a different 


school site.  Parent refused both the itinerant services and the other school site.  Child remained 


out of school until the summer of 2018, when  returned to the school to receive Extended School 


Year services (ESY).  Child remained at the school after ESY and  is still currently attending 


the school.          


On July 11, 2018, the IEP Team convened an IEP meeting, which Parent attended.5  Under 


the Health Needs section of the July 11, 2018, IEP,6 the IEP Team listed all of the Child’s medical 


diagnoses as follows: gastroesophageal reflux disease (GERD); constipation; epilepsy; dysphagia, 


eczema; microchromisonial duplication; iron deficiency; and failure to thrive.  The Health and 


Needs section of the July 11, 2018, IEP stated that “a health plan is being implemented for the 


milk and soy allergies.”  Neither the January 24, 2018, IEP or the July 11, 2018, IEP had a health 


plan attached to it.  The school nurse completed an Individualized Health Care plan for Child on 


August 30, 2018.7  There was no evidence that this health plan was updated or attached to the 


January 24, 2018, or the July 11, 2018, IEPs as indicated. 


CONCLUSIONS OF LAW 


Parent failed to prove that School Board denied Child FAPE when Child did not receive 


services during the second half of the 2017-2018 school year, and therefore, Child is not entitled 


to receive compensatory education.    


Burden of Proof 


                                                 
5 The July 11, 2018, IEP, was the IEP in effect when parent filed the due process complaint. 
6 SB Exhibit 4, p. 5.  
7 SB Exhibit 3, pp. 28-30. 







 7 


A school district’s educational program for a child with disabilities is presumed to be 


appropriate.8  As the party challenging the educational program proposed by School Board, Parent 


bears the burden of proof to rebut this presumption.9  Parent must affirmatively prove her allegation 


that School Board failed to provide FAPE to Child.  Parent did not meet this burden of proof. 


General Discussion of IDEA 


IDEA provides every disabled child with the right to FAPE10 designed to meet  


specialized needs.11  A school provides FAPE by creating an IEP for each child.12  Before creating 


the IEP, the school district must conduct an initial evaluation to determine the student’s eligibility 


and to identify  educational needs.13  An IEP is created by an “IEP Team” comprised of the 


child’s parents, at least one of  regular teachers, at least one of  special education teachers, a 


school board representative, an individual who can interpret evaluation results (who may be either 


of the teachers or the school board representative) and, if appropriate, other related-services 


personnel, and the child himself.14  The IEP must outline the student’s then-current educational 


status, establish annual goals, and detail the special educational services and other aids that the 


child will be provided.15  It also must provide, among other things, “the projected date for the 


beginning of the services and modifications . . . and the anticipated frequency, location, and 


duration of those services and modifications.”16 


The United States Supreme Court in Board of Education v. Rowley declined to establish an 


                                                 
8 White v. Ascension Parish Sch. Bd., 343 F.3d 377 (5th Cir. 2003). 
9 Schaffer v. Weast, 546 U.S. 49 (2005). 
10 Congress has defined FAPE as, “special education and related services that . . . (A) have been provided at public 


expense, under public supervision and direction, and without charge; (B) meet the standards of the State educational 


agency; (C) include an appropriate . . . education in the State involved; and (D) are provided in conformity with the 


individualized education program required under section 1414(d) of this title.  20 U.S.C. § 1401(9) (2006). 
11 20 U.S.C. § 1400(d)(1)(A) (2006). 
12 20 U.S.C. § 1414(d)(1)(A) (2006). 
13 20 U.S.C. § 1414(a)(1)(A)-(C) (2006). 
14 20 U.S.C. § 1414(d)(1)(B) (2006). 
15 20 U.S.C. § 1414(d)(1)(A)(i) (2006). 
16 20 U.S.C. § 1414(d)(1)(A)(i)(VII) (2006). 
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overarching standard to evaluate the education provided under IDEA.  Instead, it set forth a two-


prong inquiry to decide if a child has been denied FAPE.17  “First, has the State complied with the 


procedures set forth in the Act?  Second, is the individualized educational program developed 


through the Act’s procedures reasonably calculated to enable the child to receive educational 


benefits?”18  The Rowley inquiry was expanded upon in Endrew F. ex rel. Joseph F. v. Douglas 


County School District RE-1, which found that IDEA requires an educational program reasonably 


calculated to enable a child to make progress (as opposed to “benefit”) appropriate in light of the 


child’s circumstances.19 


Cypress-Fairbanks Test 


In determining whether a child has been denied FAPE, the United States Fifth Circuit Court 


of Appeals in Cypress-Fairbanks Independent School District v. Michael F.20 established a four-


factor test, which is a hybrid of IDEA’s procedural requirements and its substantive requirements. 


The four factors are 1) is the program individualized on the basis of the student’s assessment and 


performance; 2) is the program administered in the least restrictive environment; 3) are the services 


provided in a coordinated and collaborative manner by the key “stakeholders;” and 4) are positive 


academic and non-academic benefits demonstrated?  The Fifth Circuit has treated the factors “as 


indicators of when an IEP meets the requirements of IDEA,” and has not specified how these 


factors should be weighed.21  The tribunal will address these factors in light of the issues presented 


in this case.    


Cypress-Fairbanks Factor One 


                                                 
17 458 U.S. 176 (1982). 
18 Rowley, 458 U.S. at 206-07.  
19 U.S., 137 S. Ct. 988, 1001 (2007). 
20 Cypress-Fairbanks Indep. Sch. Dist. v. Michael F., 118 F.3d 245, 253 (5th Cir. 1997). 
21 See Richardson Indep. Sch. Dist. v. Michael Z., 580 F.3d 286, 293 (5th Cir.2009) and Cypress-Fairbanks Indep. 


Sch. Dist. v. Michael F., 118 F.3d 245 (5th Cir. 1997). See also Klein Indep. Sch. Dist. v. Hovem, 690 F.3d 390, 396 


(5th Cir. 2012), cert. denied, 133 S. Ct. 1600 (2013).  
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Two of the three issues in this case fall under this factor.  The first issue is whether School 


Board denied Child FAPE when Child did not receive services during the second half of the 2017-


2018 school year.   


It was Parent’s unilateral decision to decline School Board’s FAPE offer for Child during 


the second half of the 2017-2018 school year.  Parent checked Child out of school early on January 


30, 2018.  Parent did not return Child to the school for the remainder of the 2017-2018 school year.  


Parent chose not to return Child to school because Child would be in the same class  was in with 


the same Paraprofessional who allegedly left Child in a soiled pull-up diaper all day and with 


whom Parent had a verbal altercation.      


 Because Parent did not want to return Child to the school with the same teacher, School 


Board attempted to ensure that Child continued to receive services.  The Director of Exceptional 


Student Services offered to provide Child with itinerant services while Child was at home.  The 


Director also offered to provide the same IEP services to Child at a different site.   


Parent testified that she toured the other site and determined that she did not want her child to 


attend the offered school site because it was an “F” school.  Parent refused to return Child to the 


school, she refused itinerant services for the child while  was home, and she refused the other 


school site.  School Board was not responsible for Child’s failure to receive services during the 


second half of the 2017-2018 school year.   


The tribunal considered the second and third issues for re-occurrence purposes only and 


not for a denial of FAPE consideration.  The second issue is whether the IEP Team’s failure to 


attach the child’s health care plan to the January 24, 2018, and July 11, 2018, IEPs is a procedural 


violation.  As indicated earlier, Parent’s argument about the January 24, 2018, IEP is prescribed. 


However, Parent’s claim that the IEP Team did not attach Child’s health plan to the IEP is 


capable of repetition, and therefore, the tribunal will address it.  Conduct is capable of repetition 
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if there is a reasonable expectation or a demonstrated probability that the same controversy will 


re-occur.22     


The IEP Team has demonstrated that the same controversy will re-occur in that under the 


Health Needs section of the July 11, 2018, IEP, the IEP Team listed all of Child’s medical 


diagnoses as follows: gastroesophageal  reflux disease (GERD); constipation; epilepsy; dysphagia, 


eczema; microchromisonial duplication; iron deficiency; and failure to thrive.  The Health and 


Needs section of the July 11, 2018, IEP stated that “a health plan is being implemented for the 


milk and soy allergies.”  There was no health plan attached.  The health plan admitted into evidence 


was completed August 17, 2017.23  Although a health plan was drafted a year earlier, there was no 


evidence that it was attached to the IEPs nor was there any information included in the health plan 


to address Child’s epilepsy diagnosis.  In essence, Parent’s argument is that the IEP is procedurally 


defective because the health plan was not attached to it.  


To determine whether Child was procedurally denied FAPE as it relates to the July 11, 


2018, IEP, the tribunal considered a two-prong inquiry: (1) Did the School Board violate IDEA 


and/or corollary state law procedural requirements?  If the answer to the first inquiry is yes, then 


the second prong is (2) did the violation result in the requisite loss?24  When developing an IEP, 


the state law requires that the IEP Team consider the health needs of students with disabilities to 


be met during the school day based on a health assessment.25  The IEP Team is required to consider 


and meet Child’s health needs and complete a health assessment.  There is no procedural 


requirement that the health assessment or health plan be attached to the IEP.  Without a violation 


of the first prong of the inquiry, then it is not necessary to address the second prong of the inquiry 


                                                 
22 Daniel R.R. v. State Bd., of Educ., 874 F.2d 1036, 1041 (5th Cir. 1989). 
23 SB Exhibit 3, pp. 28-30. 
24 458 U.S. 176 (1982). 
25 LAC 28:XLIII.324.2 f. 
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regarding whether the IEP Team’s failure to attach the health plan resulted in a loss to Child. 


Although there is no procedural violation, the July 11, 2018, IEP under the health needs 


section specifically states, “IHP26 needs to be attached to the IEP.”  Under that same section in the 


July 11, 2018, IEP, the IEP Team stated, “a health plan is being implemented for the milk and soy 


allergies.”  The language under the health needs section of the IEP can be viewed similar to a 


contract or an agreement between the parties and therefore, the IEP Team must adhere to what was 


agreed upon.   


Additionally, although an Individual Health Plan was completed by Nurse on August 17, 


2017, the language of the July 11, 2018, IEP suggested that a new plan was “being implemented.”  


Nevertheless, Child is non-verbal and has medical conditions which require that a plan be in place 


in case of a medical emergency.  A strict reading of the IEP health needs section indicates that the 


IEP Team agreed to have a plan in place and to attach the plan to the IEP.  


Although the health plan was not attached to Child’s July 11, 2018, IEP,27 this was not a 


procedural violation under the first prong of the inquiry used to determine procedural violations of 


FAPE.  However, the tribunal does view it as a breach of an agreement by the IEP Team that 


warrants addressing to prevent reoccurrence.28      


Parent also raised the issue that the January 24, 2018, IEP was not individualized on the 


basis of the child’s assessment and performance because Child’s behavior interfered with  


learning and the IEP Team did not include a Functional Behavior Assessment (FBA) for Child in 


the IEP.  Parent’s argument about the January 24, 2018, IEP lacking a FBA, is prescribed. 


At the time Parent filed her due process complaint, the January 24, 2018, IEP had been 


                                                 
26 IHP stands for Individual Health Plan. 
27 Since the January 24, 2018, IEP is prescribed, the tribunal considered the issue as it relates to the July 11, 2018, 


IEP for re-occurrence purposes only.  The July 11, 2018, IEP is not the subject of this proceeding. 
28 Daniel R.R., supra. 
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superseded by the July 11, 2018, IEP.  Under the behavior section of the July 11, 2018, IEP, the 


IEP Team stated, “the student also has a FBA and Behavior Intervention Plan (BIP) to address 


keeping hand, feet, and objects to self.”  Parent argued that Child has a FBA and a BIP because 


she initiated it and that the school failed to address Child’s behavior issues.  Parent’s argument is 


moot because the FBA has been completed and a BIP was implemented as indicated in the July 


11, 2018, IEP.29      


Cypress-Fairbanks Factor Two 


 Parent did not raise any issues refuting that Child’s educational program was provided in 


the least restrictive environment. 


Cypress-Fairbanks Factor Three 


 The issue which falls under this section is whether the IEP Team committed a procedural 


violation when Principal, Guidance Counselor, Regular Education Teacher, and Exceptional 


Student Services Director did not attend the IEP meeting on January 24, 2018.  Parent contends 


that these participants were key stakeholders and were required to be present.  Although Parent’s 


claim regarding participants at the January 24, 2018, IEP meeting is prescribed, the issue of the 


IEP Team participants is capable of repetition,30 and therefore, the tribunal will address it.  


 The IEP Team shall include: one or both parents of the student; not less than one regular 


education teacher (if the student is, or may be, participating in the regular education environment); 


not less than one special education teacher of the student; an officially designated representative 


of the public agency; an individual who can interpret the instructional implications of evaluation 


results; at the discretion of the parent or the agency, other individuals who have knowledge or 


special expertise regarding the student, including related service personnel as appropriate, and 


                                                 
29 The July 11, 2018, IEP is not the subject of this proceeding.  The tribunal considered the FBA and BIP component 


being listed in the July 11, 2018 IEP to show the issue as moot and not for violation of FAPE purposes. 
30 Daniel R.R. v. State Bd. of Educ., 874 F. 2d 1036 (5th Cir. 1989). 
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whenever appropriate, the student with a disability.31  Although Parent did not argue this as an IEP 


deficiency, the July 11, 2018, IEP Team participants were comprised of the individuals required 


by the regulation.    


Cypress-Fairbanks Factor Four 


Parent did not raise the issue nor did she prove that Child failed to achieve positive 


academic and non-academic benefits. 


Parent failed to prove that School Board denied Child FAPE, and failed to prove that 


School Board was responsible for Child not receiving services during the 2017-2018 school year, 


and failed to prove that School Board was procedurally required by IDEA to attach Child’s health 


plan to  IEP.  Parent’s request for compensatory education is denied.  


ORDER 


IT IS ORDERED that School Board’s offer of services to Child during the second half of 


the 2017-2018 school year would have provided Child a free appropriate public education under 


the Individuals with Disabilities Education Act. 


IT IS ORDERED that School Board adhere to the agreement under the health section of 


the July 11, 2018, Individualized Education Program, by attaching a copy of Child’s Individualized 


Health Plan to include emergency procedures for Child’s related medical diagnoses.     


IT IS ORDERED that Parent’s request for compensatory education is denied. 


Rendered and signed on April 16, 2019, in Baton Rouge, Louisiana. 


 


 


      ________________________________ 


      Tameka Johnson 


      Administrative Law Judge 


 


 


 


 


                                                 
31 LAC 28:XLIII.321.A. 


S 


NOTICE OF TRANSMISSION OF DECISION OR ORDER 
 


I certify that on _____________________________, I have sent a copy of 


this decision/order to all parties of this matter. 


 


Clerk of Court 
Division of Administrative Law 


 


 
 


Tuesday, April 16, 2019
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REVIEW RIGHTS 


This decision exhausts your administrative remedies. Any party aggrieved by the decision 


has the right to file a civil action within 90 days from the date of the decision in a court of 


competent jurisdiction or in a district court of the United States. To determine your rights, you 


should act promptly and seek legal advice. 


[Certificate of Service on following page] 
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STATE OF LOUISIANA 


DIVISION OF ADMINISTRATIVE LAW 
 


SCHOOL BOARD * DOCKET NO. 2019-2345-DOE-IDEA 


 *  


IN THE MATTER OF *  


 *  


PARENT ON BEHALF OF CHILD * AGENCY LOG NO.  89-H-14-C 
****************************************************************************** 


DECISION AND ORDER 


Parent on behalf of Child filed a due process complaint alleging that School Board denied 


Child a free, appropriate, and public education as required by the Individuals with Disabilities 


Education Act.  Parent failed to prove School Board denied Child a free, appropriate, and public 


education.  Parent’s request for payment of private school tuition is denied.    


APPEARANCES 


A hearing was conducted on April 15 and 16, 2019, in Bossier City, Louisiana, before 


Administrative Law Judge Esther A. Redmann.  Appearing at the hearing on both dates were 


Parent as a self-represented litigant on behalf of Child and School Board, through its counsel of 


record Wayne T. Stewart and School District Representative/Director of Special Education 


Services, L.H.1  


PROCEDURAL AUTHORITY 


The scope of the hearing involves consideration of the issues listed in Louisiana 


Administrative Code (LAC) 28:XLIII.507.A.1.  This adjudication is conducted in accordance with 


the Individuals with Disabilities Education Act (IDEA), 20 U.S.C.A. §1400 as adopted through 


Louisiana Revised Statutes (La. R.S.) 17:1941, et seq., and regulated by the La. Board of 


                                                 
1 To maintain confidentiality and privacy, all identifying names that could possibly be used to identify the Child are 


redacted and have been placed in the attached legend. 
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Elementary and Secondary Education (BESE) Bulletin 1706,2 Chapter 13-B of Title 49 of the 


Louisiana Revised Statutes, La. R.S. 49:991, et seq. 


STATEMENT OF THE CASE 


On February 22, 2019, the Louisiana Department of Education (LDOE) received Parent’s 


due process complaint.  Parent alleged that School Board denied Child a free, appropriate, and 


public education (FAPE) as required by IDEA.  Specifically, Parent alleged and maintained at the 


hearing that School Board denied Child FAPE by (1) untimely completing an evaluation; (2) 


implementing an Individualized Education Program (IEP) on January 30, 2019, and amended on 


February 20, 2019, based on a flawed evaluation that identified Child’s exceptionality as emotional 


disturbance and not autism; and (3) recommending a transfer of placement for Child to receive the 


related educational services developed in the February 20, 2019, amended IEP at an alternative 


school that was not the least restrictive environment. 3  Parent argued that the remedy for the denial 


of FAPE was School Board must pay private school tuition for Child’s education.  During the 


hearing, Parent raised an additional complaint (4) that Child was also denied FAPE because School 


Board did not notify Parent that it misstated the number of educational minutes allowed at the 


alternative school setting in the February 20, 2019, amended IEP. 


School Board argued that FAPE was provided to Child based on a timely evaluation that 


properly identified Child’s exceptionality as emotional disturbance; the IEPs were sufficiently 


                                                 
2 Bulletin 1706 (Regulations For Implementation of the Children With Exceptionalities Act) also referred to as LAC 


Title 28, Chapter XLIII. 
3 After rejecting the February 20, 2019, IEP with a recommendation for educational services to be offered at an 


alternative school setting, Parent requested a re-evaluation based on Child’s medical diagnosis of Autism. School 


Board rejected Parent’s request on the basis that educational needs do not always align with medical diagnoses.  On 


March 8, 2019, the parties reached a resolution of this issue; School Board agreed and Parent consented to an 


evaluation of Child that included testing, observations, and screening for components of autism.  However, Parent 


maintained his due process complaint that FAPE was denied regarding Child’s evaluation for special education in the 


January 30, 2019, and February 20, 2019, IEPs. 
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individualized to meet Child’s unique educational needs, including the alternative placement, in 


accordance with BESE Bulletin 1508;4 and Parent’s request to label Child’s exceptionality as 


autism based on private providers’ medical diagnoses does not dictate educational eligibility.   


School Board maintained that it inadvertently listed the educational minutes per days in 


the amended February 20, 2019, IEP, based on Child’s current placement listed in the January 30, 


2019, IEP.  The LDOE database would not accept the input of the educational minutes per day for 


the school year because they exceeded the number of school days available at the alternative 


school.  School Board maintained the recalculation was made to align the minutes with the number 


of school days at the alternative school, but did not change the substance of the special education 


being offered to Child that had been discussed with Parent during the reevaluation.  In addition to 


addressing the issues raised by Parent, School Board argued that Parent failed to meet the 


requirements to obtain private school reimbursement. 


Both sides presented evidence that was admitted into the record.  School Board elicited 


testimony from School Board’s Director of Special Education Services; Supervisor of Pupil 


Appraisal Services; Special Education Supervisor; Assistant Principal; Special Education 


Coordinator; School Building Level Committee Chairperson and School Counselor; and Licensed 


Clinical Social Worker.  Parent did not elicit testimony. 


A statement of stipulated facts agreed to by both parties was admitted as evidence.  By 


stipulation, School Board (SB) Exhibits 1 through 4, 6 through 16 - E, and Parent (WM) Exhibits 


1 through 5-G were admitted into the record as evidence.  At the hearing, SB Exhibit 5, SB Exhibit 


17, and WM Exhibit 6 were admitted as evidence. 


At the conclusion of the hearing, the parties requested the opportunity to file post-hearing 


                                                 
4 Bulletin 1508 (Pupil Appraisal Handbook) also referred as or adopts LAC Title 28, Chapter CI. 
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briefs.  A conference was held on May 13, 2019, to discuss the status of the court reporting agency 


completing the transcription of the recorded hearing.  While awaiting the completion of the 


transcript, the tribunal conducted periodic status conferences.  The tribunal granted School Board’s 


proposed corrections to the transcript and the parties’ joint motions to extend the deadline for filing 


post-hearing memoranda from May 13, 2019, to July 31, 2019, and the decision deadline from 


June 17, 2019, to August 30, 2019.  


STIPULATED FACTS5 


1. Child is the biological  Parent, who is  legal guardian. 


2. Child is a ten-year-old student who has attended schools under the jurisdiction of School 


Board, most recently as a fifth grader for the 2018-2019 school year. 


3. School Board classified Child with the educational exceptionalities of “Emotional 


Disturbance” and “Gifted” under the La. Department of Education Bulletin 1508 (Bulletin 


1508), based on a re-evaluation disseminated on January 24, 2019. 


4. Child, as a student with a disability under IDEA (and the exceptionality of Gifted under 


Louisiana Law) residing in School Board Parish, is eligible to receive special education 


and related services from School Board as defined by an IEP, designed by an IEP Team 


and implemented by School Board specifically for Child. 


5. Child’s IEP Team, with the active participation of Parent, developed an IEP on January 30, 


2019, which Parent signed as approving. 


6. Based on an escalation of significant behavioral and other educational needs which School 


Board observed subsequent to January 30, 2019, Child’s IEP Team with Parent’s 


                                                 
5 The twelve stipulations are a verbatim recitation of the stipulations as written and agreed to by Parent and School 


Board and as read into the record by counsel for School Board.  See Transcript of Hearing (Tr.) Day 1, at 8:8 – 11:11. 


Even though the Doctor’s name is written in full in the stipulation, it has been modified in this decision to preserve 


confidentiality. 
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participation, conducted a re-evaluation and developed an IEP on February 20, 2019,  


most recent re-evaluation IEP. 


7. Both the January and February 2019 IEPs included specialized instruction and a related 


service (psychological services). 


8. Medical information from Spring 2018 provided to School Board indicated private 


diagnoses of autism spectrum disorder (ASD) and disruptive mood dysregulation disorder 


(DMDD). 


9. A private psychological evaluation from March 2018 by [Dr. CM] indicated diagnoses of 


Autism Disorder, DMDD, and Attention Deficit Hyperactivity Disorder (ADHD) -


combined type. 


10. Child has been psychiatrically hospitalized for part of the past year since February 22, 


2018. 


11. Prior to  classification with a disability under Bulletin 1508, Child had an IEP for  


Gifted classification as well as a Section 504 Plan based on  private medically and 


psychologically diagnosed conditions of ADHD and ASD. 


12. School Board considered information provided by Parent, including private medical and 


psychological, during Child’s most recent re-evaluations.   


FINDINGS OF FACT 


 Prior to School Board evaluating Child for a disability under the IDEA, Child received 


accommodations for  Gifted classification.6 Child also received an Individualized 


                                                 
6 The evaluation was performed pursuant to the IDEA, through the regulations promulgated in BESE Bulletin 1508.  


See Louisiana Administrative Code (LAC) 28:CI.101, et seq., promulgated in accordance with La. R.S. 17:1941, 


adapting and reinstating the IDEA requirements, also adopted by BESE in BESE Bulletin 1508, Pupil Appraisal 


Handbook.  Child received  education minutes for  classification of Gifted at a gifted school setting with 


transportation provided by School Board to Child.  
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Accommodation Plan (IAP) pursuant to Section 504 of the Rehabilitation Act (Section 504).7  


During Child’s fifth grade school year of 2018-2019, Child exhibited severe and persistent 


behaviors that interfered with  education. 


 With Parent’s consent, School Board (1) conducted a multidisciplinary educational 


evaluation that concluded on January 24, 2019, and identified Child as having the exceptionality 


of emotional disturbance, and (2) with Parent’s participation, convened an IEP meeting 


implementing a January 30, 2019, IEP individualized to meet Child’s unique needs to provide 


educational benefits.8  Within a few weeks, Child’s behaviors escalated with aggression.  (3) 


School Board conducted a Manifestation Determination Review (MDR) and identified Child’s 


behaviors were the result of  exceptionality of emotional disturbance, and (4) convened an IEP 


meeting and recommended the implementation of a February 20, 2019, IEP, amending the January 


30, 2019, IEP to provide educational services unique to Child’s needs.  The proposed February 20, 


2019, IEP recommended an alternative school setting to provide the Child’s educational services.9 


 Expounding upon the preceding overview, the following facts are subdivided into four 


main categories, (1) the January 24, 2019 Multidisciplinary Educational Evaluation, (2) the 


January 30, 2019 IEP, (3) the Manifestation Determination Review, Re-Evaluation, and February 


20, 2019 Amended IEP, and (4) the February 20, 2019 Amended IEP with alternative school 


setting.  


 The first category, the January 24, 2019, Evaluation, is further subdivided into nine 


                                                 
7 See SB Exhibits 7 and 8 and Section 504, 29 U.S.C. 794, which is sometimes referenced as Section 504 of the 


Rehabilitation Act of 1973 (See also 34 C.F.R. 104.3).  IDEA’s core guarantee of FAPE differs from Section 504 


which addresses disability-based discrimination in all public settings.  “In short, the IDEA guarantees individually 


tailored educational services, while [Section 504] promise[s] non-discriminatory access to public institutions;” there 


is an overlap of services.  See Lisa M. v. Leander Independent Sch. Dist., No. 18-50160 (5th Cir. May 15, 2019), citing 


Fry v. Napoleon Cmty. Sch., 137 S.Ct. 743, 756 (2017). 
8 SB Exhibits 2 and 3.  
9 SB Exhibits 4, 5, and 9. 
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subcategories, (1) the School Building Level Committee’s assessment resulting in a 


recommendation for an evaluation, followed by (2) the components of multidisciplinary teams’ 


evaluation: (3) school data, (4) Response to Intervention Results, (5) Medical Information, (6) 


Systematic Observation of Child, (7) Interviews by Multidisciplinary Team, (8)(a) School Board 


Testing and Assessments-Cognitive Assessments, (8)(b) School Board Testing and Assessments-


Social/Emotional/Behavioral Functioning, and (9) Evaluators’ Conclusion: Emotional 


Disturbance/Gifted. 


1.  The January 24, 2019 Multidisciplinary Educational Evaluation 


 School Building Level Committee’s Recommendation  


 In October 2018, Child exhibited behavioral outbursts at school.10   On October 16, 2018, 


the School Building Level Committee11 (SBLC) met and reviewed Child’s Section 504 Individual 


Accommodation Plan (IAP).12  The SBLC reviewed and analyzed all screening data, including the 


results of response to interventions previously implemented.13  The SBLC also reviewed the results 


of Child’s performance following the previously implemented performance improvement plans, 


which included the opportunity for increased response time; directions given several ways (visual, 


auditory, and written); teacher initiated signals for redirecting attention and to take breaks; 


extended time to complete assignments; cooperative learning/peer assistance; small-group 


response to intervention instruction; and behavior Tier 3 interventions, including check-in/check-


                                                 
10 SB Exhibits 10 and 11. 
11 The SBLC included the SBLC chairperson/school counselor; school psychologist; school licensed clinical social 


worker; and the Pupil Appraisal Services representatives. Testimony of Supervisor of Pupil Appraisal Services; SBLC 


Chairperson, School Counselor; License Clinical Social Worker. Tr. Day 1, at 22: l-20; 24: l-4; 25: l-19; 84: l-7. The 


School Building Level Committee (SBLC) is a general education, data driven, decision-making committee whose 


standing members consist of at least the principal/designee, a classroom teacher, and the referring teacher.  The Parent 


is invited when discussing the student’s difficulties.  The SBCL reviews and analyzes all screening data, including 


response to intervention results, to determine the most beneficial option for the student.  See LAC 28:CI.303. 
12 SB Exhibits 7 and 8.  
13 SB Exhibits 10 through 13. 
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out, frequent mandatory and voluntary breaks, and the opportunity to use labs offering 


supplemental academic support services when  routine was disruptive; the SBLC also reviewed 


Child’s daily behavior reports.14    


 The initial screenings initiated on October 16, 2018, determined which areas Child required 


further evaluation for special education.15  Child scored at risk in health, social/emotional, and 


academics.16  The screening data revealed Child was not at risk in the areas of sensory processing, 


vision, hearing, gross motor, fine motor, speech/language, assistive technology, or dyslexia.17  


Because Child was not at risk in these initial screening areas, School Board did not include 


evaluations to assess educational needs resulting from Child’s medical diagnosis of autism.18 


 The SBLC determined that Child’s behaviors escalated despite the implementation of the 


performance improvement plan.  Under the guidelines of BESE Bulletin 1508, School Board 


referred Child to School Board’s Pupil Appraisal Services for an individual evaluation because an 


exceptionality was suspected.19 


 The Multidisciplinary Team’s Evaluation 


 On October 26, 2018, Parent gave consent for School Board to conduct the 


multidisciplinary evaluation to determine whether Child was eligible for special education under 


the Pupil Appraisal Guidelines of BESE Bulletin 1508.20  The evaluation started October 26, 2018, 


when School Board conducted the interviews of Child’s teachers and Stepmother.21  On January 


                                                 
14 SB Exhibits 2, 3, and 10-14. 
15 SB Exhibit 2; Testimony of Licensed Clinical Social Worker.  
16 Id. 
17 SB Exhibit 2; Tr. Day 2, at 53:1-25; 65:1-66:25; 263:9; testimony of Licensed Clinical Social Worker. 
18 Id. See LAC 28:CI.305, Screening; LAC 28:CI.307, Referral Process.  
19 SB Exhibit 2; Tr. Day 1, at 25:1-15 and 26:3-7; testimony of Supervisor Pupil Appraisal Services and SBLC 


Chairperson; See LAC 28:CI.103. 
20 Tr. Day 1, at 23:1-25:25; See LAC 28:CI.101, et seq. 
21 SB Exhibit 2. 







 9 


24, 2019, the multidisciplinary team22 completed the educational evaluation process.  


 The January 24, 2019, multidisciplinary evaluation included a review of school data, 


responses to interventions, medical information, and private testing.  The evaluation included 


interviews of the Stepmother, Child, and teachers, and systematic observations by the team.  The 


multidisciplinary team also conducted testing for the areas Child scored “at risk.”  The 


multidisciplinary team prepared a report detailing the components of the evaluation and the 


SBLC’s conclusions.23   


 School Data 


 Child’s grades between the first and third nine weeks of the 2018-2019 school year had 


significantly declined in English, Math, Science, and Social Studies.24  Child’s report card from 


2017-2018 was not available for review, because Child was hospitalized from February 3, 2018 to 


June 30, 2018.  Child scored at the mastery level in Science and English/Language Arts and at the 


advanced level in Math on the Spring 2017 iLeap.   


 Child had 6 behavioral infractions with referrals for in-school or out-of-school suspensions 


during the 2018-2019 school year.25  The behavior infractions were based on severe behaviors, 


typically associated with unusually excessive and violent outbursts.  The consequences of the 


infractions always consisted of phone calls to Parent and/or Stepmother, loss of privileges in one 


                                                 
22  The multidisciplinary team consisted of an educational diagnostician, a certified school psychologist, a qualified 


social worker, the classroom teachers.  SB Exhibit 2. 
23 SB Exhibit 2; WM 1; Tr. Day 1, at 46:5-16. 
24 SB Exhibits 2 and 14; Child’s English grade declined from a “B” to a “C” to an “F”; Child’s Math grade declined 


from an A to a B to an F; Child’s Science grade declined from an A to a B to a D; and Child’s Social Studies grade 


declined from B to an F and was again an F by the 3rd nine weeks.  Child’s reading grade declined from a B to a C, 


but improved to an A by the 3rd nine weeks.  
25 Child’s behavioral referrals were for using profane language (on September 13, 2018), willful disobedience (on 


September 24, 2018), treating an authority with disrespect (on October 5, 2018, and October 30, 2018), throwing 


“missiles” liable to injure others (on October 25, 2018), and disturbing the school or habitually violating rules (on 


October 25, 2018; SB Exhibits 10 and 11. 
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instance, and in-school and/or out-of-school suspensions in the others.26  The out-of-school 


suspensions were not for ten consecutive days.27 


 Response to Intervention Results 


 The multidisciplinary team reviewed the results of the Response to Intervention28 plans 


previously implemented to address Child’s behavioral outbursts.  Child was provided a 


scientifically research-based classroom management plan and participated in a School-Wide 


Positive Behavior Support Program.  The multidisciplinary team reviewed data showing the 


classroom management plan and the behavior support program were implemented with fidelity in 


accordance with BESE Bulletin 1508, but positive behavioral changes did not occur.29  The data 


showed Child’s Tier 1 supports during August 2018 through September 2018 were insufficient.  


Because Child’s emotional outbursts became severe and violent, the SBLC team received 


permission from Parent and conducted a Functional Behavior Assessment (FBA).30  The results 


determined that Child required intense Tier 3 interventions.  


 The Tier 3 interventions provided Child opportunities to take breaks anytime  felt 


overwhelmed or agitated;  was able to leave the classroom and go to the lab or counselor’s office 


to cool down or express  frustrations.  If a substitute was scheduled for  class,  was given 


the option to spend the day in the lab.  Child’s teachers provided Child with break cards to 


transition from the classroom to the cool-down area;  could use them to excuse  if  felt 


like  was becoming agitated.  Child was provided a daily check-in/check-out program.  Child’s 


                                                 
26 SB Exhibits 10 and 11. 
27 Id. 
28 The Response to Intervention process is a three-tiered approach to providing services and interventions to struggling 


learners with challenging behaviors at increasing levels of intensity.  Essential components of the process include 


three tiers of instruction and intervention, use of standard protocols and problem-solving methods, and integrated data 


collection for use in decision making at each tier.  The process incorporates instruction and/or intervention provided 


to students in direct proportion to their individual needs. See LAC 28:CI.301. 
29 SB Exhibit 2; testimony of Licensed Clinical Social Worker/School Counselor. 
30 Id. 







 11 


teachers filled out daily behavior reports called “tiger stripes” to document  work completion, 


outbursts, and other behaviors.31    


 Despite the intense, Tier 3 interventions, Child continued to exhibit violent outbursts in the 


classroom, severely affecting  and  classmate’s academic instruction.32  The multidisciplinary 


team concluded that while the interventions and FBA were matched with Child’s 


social/emotional/behavioral needs and implemented with fidelity, they did not improve Child’s 


social/emotional/behavioral skills and  rate of progress relative to peers was not adequate.  The 


team concluded further social/emotional assessment was warranted.33 


 Medical Information 


 The multidisciplinary team reviewed Child’s medical information34.  Child was 


hospitalized from February 3, 2018, to June 30, 2018 at a behavioral healthcare facility (BH) after 


Parent removed Child from school.  Parent placed Child in the private care facility for social and 


emotional concerns.  Parent had recognized Child as having a significant amount of symptoms of 


depression, mania, excessive worry, and severe oppositional behaviors.  While hospitalized, Child 


exhibited aggressive behaviors and daily explosive behaviors.  Child had difficulty seeing things 


from another’s perspective, not getting  way, and not being willing to take ownership of 


negative behaviors.  Child was taught to utilize positive coping skills, manage uncomfortable 


thoughts, and take ownership of  negative behavior.  Child’s diagnoses from BH included 


Disruptive Mood Dysregulation Disorder and Autism Spectrum, for which  was prescribed 


Depakote, Melatonin, Risperdal, and Cogentin.  The discharge report summarized Child’s 


                                                 
31 SB Exhibit 12.  
32 SB Exhibit 2; Testimony Licensed Clinical Social Worker. 
33 SB Exhibit 2; Testimony of Licensed Clinical Social Worker. 
34 WM Exhibit 1; SB Exhibit 2, Summary of medical information reviewed; Testimony of Licensed Clinical Social 


Worker; Tr. Day 1, at 46:l-12. 
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behavior as having difficulty controlling anger, isolation, and difficulty communicating  


feelings to  family.  Once discharged, Child had follow up treatment with Dr. CM.35 


 Dr. CM administered assessments to evaluate Child’s cognitive and behavioral concerns 


on January 24, 2018, and January 26, 2018, before  hospitalization. 36  Child’s scores on the 


NESPY-II37 indicated  struggles with social perception skills and perspective-taking.  Child’s 


scores on the Cognitive Processing Inventory38 test indicated concerns with auditory processing 


skills, conceptual processing abilities, processing speed, and executive functioning.   


 In reviewing Child’s NESPY-II scores, the multidisciplinary team noted the auditory 


processing deficits suggested Child may have difficulty coping with verbal instruction and lecture, 


and language-based areas of reading and writing.  The conceptual processing difficulties relate to 


struggles with conceptual understanding, inferential thinking, and abstract reasoning.  Processing 


speed difficulties suggested Child acts and responds to stimuli impulsively.  The executive 


functioning deficits suggested Child struggles to maintain focus and attention, and to cope with 


unstructured tasks.39 


 Child’s scores on the Pediatric Attention Disorders Diagnostic Screener (PADDS)40 


suggested  suffers from severe inattentive and hyperactive tendencies.  Child’s scores on the 


Memphis State Multidimensional Sentence Completion Test-Modified showed Child suffers from 


rule-bound thinking, and struggles to understand  behavior and  Parents’ responses.41  


                                                 
35 Id.  
36 WM Exhibit 1; SB Exhibit 2; testimony of Licensed Clinical Social Worker. 
37 The NEPSY-II is a neuropsychological assessment consisting of 32 subtests for assessment of children. See WM 


Exhibit 1; SB Exhibit 2. 
38 Cognitive Processing Inventory test is a behavior rating scale designed to provide a norm-referenced rating of real-


life information processing strengths and weaknesses of students with potential learning disabilities. See WM Exhibit 


1; SB Exhibit 2. 
39 WM Exhibit 1; SB Exhibit 2. 
40 PADDS is an innovated and highly reliable and valid screening instrument for children at risk for and with attention 


disorders. WM Exhibit 1; SB Exhibit 2. 
41 Id. 
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Multiple autism rating scales placed Child well above diagnostic ranges.  Dr. CM recommended 


that Child’s exceptionality of Gifted be changed to Autism.  


 The multidisciplinary team reviewed Dr. CM’s most recent psychological assessment of 


Child conducted March 2, 2018.42  Dr. CM diagnosed Child with Autism Disorder –Moderate 


Range, without intellectual impairment and without language impairment; Attention Deficit 


Hyperactivity Disorder (ADHD) – Combined type, poorly controlled; Disruptive Mood 


Dysregulation Disorder for which Risperdal and Concerta were prescribed.  At Dr. CM’s 


recommendation, Child received out-patient medical management and behavioral health treatment 


from Dr. H and a family counseling facility. 


 Systematic Observation of Child 


 In January 2019, Child was observed in the classroom.  During course instruction, Child 


stared into space, remained isolated at  desk when the class moved to the carpet, but listened 


attentively while the teacher read aloud, and did not complete tasks without teacher assistance.  


During independent desk work, Child was on task.43  


 Interviews by Multidisciplinary Team 


 The multidisciplinary team interviewed Child on December 13, 2018, as part of the 


evaluation.  Child expressed that  was having problems with “big rages.”  Child expressed that 


 was upset most of the time, particularly following the separation of  dad and stepmother, and 


the resulting move out of the home where they lived.44 


 On October 26, 2018, the multidisciplinary team interviewed Child’s teachers.45  Child’s 


teachers noted that Child’s academic progress was affected by Child not attending to school work, 


                                                 
42 SB Exhibit 2. 
43 Id. 
44 Id. 
45 Listed in legend. 
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not completing assignments, not asking for help, not being able to concentrate, not displaying 


appropriate peer relations, and displaying behaviors inappropriate to  chronological age.  Child 


was above grade level academically and excelled when the setting was highly structured.46   


 The multidisciplinary team interviewed Child’s Stepmother on October 26, 2018; she was 


then one of  legal guardians.  Child’s Stepmother and Parent separated during the course of the 


evaluation.  


 Child’s Stepmother provided a detailed report of her perception of Child’s behavioral, 


social, and educational concerns.47  She identified changes that occurred in Child’s life, including 


Stepmother’s birth of a baby girl with Parent two months before the interview.  Parent has full 


custody of Child.  Child’s relationships with  biological mother and maternal grandmother had 


unhealthy components.  Child has a great relationship with  sister (biological mom’s daughter) 


and is good with  new baby sister “from a distance.” 


 Stepmother stated her behavioral and social concerns for Child.  Child was hospitalized at 


BH for 8 months from February 3, 2018 to June 30, 2018.  Child used to hit others but stopped 


since  hospitalization at BH.   is very emotional, cries frequently, sometimes without 


knowing why.  Child follows one-step directions well, but forgets things when given multiple 


steps.  Child breaks things out of frustration, especially in class.   relationships are awkward.  


Child attends a social group on Fridays to help with social concerns.  Child does not threaten 


people at school, but threatens Parent and Stepmother stating “get them back.”   


 Stepmother described Child as having “autism, level 2,” ADHD, and DMDD, and is 


prescribed medications for  medical diagnoses.  Stepmother reported Child sees a doctor at BW, 


a behavioral health institution, for psychological treatment, Dr. CM for autism concerns, and a 


                                                 
46 SB Exhibit 2. 
47 Id.  
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therapist for play therapy.  She reported that parental efforts included play therapy, counseling, 


social skills therapy, and psychological evaluations at BH, BW, and Dr. CM’s office.48 


 Stepmother reported that her perception of the problem is that Child struggles with task 


attention, outbursts, motivation to write, and low self-concept, although  is “randomly cocky” 


about  intellect.  Child will finish almost anything within five minutes if  is rewarded.  She 


reported that Child has abnormal social interactions, poor social cues, struggles to read facial 


expressions, and speaks well, but  communication skills are below average.49  


 Stepmother reported that Child’s environment affects  academic performance.   


struggles at school when too much is going on, but follows directions at home well.  Child struggles 


socially to work in groups consistently, even during PE and recess.50   


 Stepmother stated that the parental expectations included School Board stop suspending 


Child; Child learns successfully in class; and Child makes social connections.  Stepmother reported 


Child struggles to understand emotional content, which leads to outbursts.  Stepmother reported 


Child’s strengths are in the areas of vocabulary, math, and memory.  She finds  is extremely 


helpful when not agitated.  Stepmother reported Child’s weaknesses as  experiences outbursts, 


 has almost non-existent social skills, and  dislikes writing.  


 In connection with Stepmother’s concerns, the multidisciplinary team observed Child’s life 


and routine were severely disrupted following the separation of Parent and Stepmother with related 


changes in custodial arrangements; however, the team emphasized that the extreme behaviors with 


violent outbursts, the hospitalization at BH, and the resulting outpatient psychological care 


occurred before the separation.  The team concluded the separation unlikely substantially changed 


                                                 
48 SB Exhibit 2. 
49 Id. 
50 Id. 
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 most severe response patterns to similar stimuli.51 


 School Board Testing and Assessments 


 Cognitive Assessments 


 The multidisciplinary team performed cognitive assessments.  Child was administered the 


Reynolds Intellectual Assessment Scales (RIAS)52 to determine  current level of intellectual 


function as part of  Gifted evaluation.  Child’s scores were in the “extremely high” 99th plus 


percentile.  The multidisciplinary team concluded from these scores that Child’s ability to process 


verbal information and utilize problem-solving strategies were evenly developed.  AM was 


administered the RIAS subtests; AM’s extremely high-range scores qualified  for the Gifted 


program.  


 For comparison, the multidisciplinary team reviewed the Wechsler Abbreviated Scale of 


Intelligence -2nd Edition (WASI-II)53 conducted as part of a private comprehensive psychological 


evaluation to determine Child’s current level of intellectual functioning on March 2, 2018, by Dr. 


CM.  Child’s WASI-II scores showed Child achieved a Verbal Comprehension Score within the 


Extremely High range at the 97th percentile, and a Perceptual Reasoning Score within the 


Extremely High range at the 98th percentile.  Child’s full scale score fell within the Extremely High 


range of intellectual ability at the 99th percentile.  The multidisciplinary team’s comparison of the 


RIAS and WASI-II indicated no significant change in Child’s intellectual functioning between the 


testing. 


 The team reviewed Dr. CM’s clinical diagnosis based on the test results of the Autism 


                                                 
51 SB Exhibit 2. 
52 RIAS is an individually administered test of intelligence. The RIAS includes a two-subtest Verbal Intelligence Index 


and a two-subtest Nonverbal Intelligence Index, the scores of which are combined to form the Composite Intelligence 


Index, which is a summary estimate of global intelligence. See SB Exhibit 2; testimony of School Board Licensed 


Clinical Social Worker and Special Education Coordinator. 
53 The WASI-II is an instrument used to determine an individual’s overall Full Scale IQ.  See SB Exhibit 2; testimony 


of School Board Licensed Clinical Social Worker and Special Education Coordinator. 







 17 


Rating Scale, Second Edition, High Functioning Version test (CARS2-HF test) conducted on 


AM.54  Dr. CM reported the test results indicated Child had a moderate range of autism spectrum 


disorder.55   


 Social/Emotional/Behavioral Functioning 


 The multidisciplinary team administered the Behavior Assessment System for Children, 


3rd Edition (BASC-3).56  The BASC-3 is a broad spectrum test that identifies educational 


exceptionalities.57   The BASC-3 is a multidimensional screening tool used to identify strengths 


and weaknesses of a child’s behavior and emotions from a number of different viewpoints, 


including parents, students, teachers, counselors.  The rating scales58 and adaptive scales59 were 


completed by three reporters: Parent, Child’s 5th grade teacher, and Child’s counselor. 


 The multidisciplinary team compared the areas the reporters found Child “at risk.”60  Areas 


in which all three individuals reported at least “at risk” concerns were externalizing problems and 


aggression.  Areas in which the teacher and counselor reported at least “at risk” concerns included 


externalizing problems, hyperactivity, aggression, attention problems, withdrawal, and study 


skills.61 


 In reviewing BASC-3 ratings, the multidisciplinary team made the following findings:  


 “[Child’s] behaviors exhibit symptoms of multiple exceptionalities 


including autism, other health impairment (ADHD), and emotional disturbance. 


                                                 
54 SB Exhibit 2; WM Exhibit 1. 
55 Id. 
56 The BASC-3 is a standardized, multi-method rating system that is used to assess social, emotional, adaptive 


functioning for children ages two through twenty-one. See SB Exhibit 2; Tr. Day 1, at 80, l. 14 – p. 81, l. 3. 
57 SB Exhibit 2; Tr. Day 1, at 80:19 -24(emphasis added.). 
58 The areas assessed were: externalizing problems; hyperactivity; aggression; conduct problems; internalizing 


problems; anxiety; somatization; school problem areas; attention problems; learning problems; atypical (odd or 


strange) behaviors; withdrawal.  See SB Exhibit 2. 
59 Core characteristics of adaptive behaviors, including emotional expression and control, daily living skills inside and 


outside the home, communication skills, pro-social organizational, study, and other adaptive skills were assessed.  SB 


Exhibit 2. 
60 SB Exhibit 2; Tr. Day 2, at 46: 1-25; 47:1-15.  
61 SB Exhibit 2, 10-11(emphasis added); Testimony of Licensed Clinical Social Worker. 
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However, the areas of primary concern in all settings that impede [Child’s] 


educational performance appear to be overwhelmingly related to  ability to 


regulate  emotions.  Teacher and Parent’s reports across multiple methods, as 


well as reports from BH suggest that  displays violent outbursts, cries over mild 


stimuli, or otherwise fails to respond appropriately under normal circumstances. 


These behaviors frequently occur multiple times a week, are usually very severe, 


and almost always result in a disruption of  and  classmates’ activities.  


Though the behavior plan in place has been somewhat effective at times, almost 


any change in  life, minor or major, usually precedes a regression to previous 


extreme behaviors.” 


 


 “Though many of  behaviors are rated by the [step]parent and counselor 


as only ‘at risk,’ the [step]parent interview suggests many of  behaviors manifest 


most frequently at school, and the teacher interviews [conducted] before and after 


[Child’s] parents’ separation, her BASC-3 report, and teacher [AA]’s interview 


suggest  behaviors are much more extreme than their reports. Additionally, it is 


possible that [Child’s] extremely high IQ may be mediating or obscuring the [step] 


parent’s and counselor’s perceptions of the severity of the behaviors.  Finally, 


reports of [Child’s] withdrawal as ‘at risk’ or clinically significant in multiple 


school settings suggest that  possesses a poor self-concept in those settings.”  


 


 “While Dr. [CM] recommends that [Child’s] exceptionality be changed 


from Gifted to autism, teacher reports and interviews, parent interviews, BH 


findings, and even “[Child’s] own student interviews repeatedly point to 


violent outbursts/daily explosive behavior and poor emotional regulation as 


the primary impediment to  academic performance.” Additionally,  


responses to separate stimuli do change depending on the setting event, but are 


almost uniformly inappropriately severe, suggesting that the responses to these 


stimuli, and the intensity of the responses are  primary concern.” 


 


 Overall, Child’s significant social and behavioral deficits have resulted in 


the inability to exhibit appropriate behavior routinely under normal circumstances. 


…[a]lso evidence exists that the impairment or pattern of inappropriate 


behavior(s) has persisted for at least one year, there is substantial risk that the 


impairment or pattern of inappropriate behaviors will persist for an extended 


period, and there is a pattern of inappropriate behaviors that are severe and 


of short duration.  Scientifically researched-based interventions conducted 


with fidelity failed to significantly modify Child’s problem behavior.”62 


  


 Evaluators’ Conclusion: Emotional Disturbance/Gifted 


 After conducting the evaluation and reviewing the data, the multidisciplinary team 


determined that Child would most benefit from  meeting the educational exceptionality of 


                                                 
62 SB Exhibit 2, p. 11 (emphasis added); Tr. Day 2, at 47-48. 
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emotional disturbance.63  The team concluded that the psychological data collected during the 


evaluation showed Child met the criteria of the educational exceptionality of emotional 


disturbance that results in the following: (1) the inability to exhibit appropriate behavior routinely 


under normal circumstances; (2) the inability to build or maintain satisfactory interpersonal 


relationships with peers and adults; and (3) all of the following are true: (a) the impairment or 


pattern of inappropriate behavior has persisted for at least one year; (b) there is substantial risk that 


the impairment or pattern of inappropriate behaviors will persist for an extended period ; and (c) 


there is a pattern of inappropriate behaviors that are severe and of short duration.64  


 The multidisciplinary team noted that it considered Child’s medical diagnoses of autism, 


and that Child displayed two symptoms of autism, rigidity in routine and inappropriate peer 


relations, but  emotional disturbances were the primary cause of  social, emotional, and 


behavioral deficits causing  to academically decline.65  Child’s inability to exhibit appropriate 


behavior routinely under normal circumstances was a key component in the team’s identification 


that Child met the exceptionality of emotional disturbance and not autism.66  School Board 


determined Child’s scores showed  need for special education resulted from the types and 


severity of behaviors classified as the exceptionality of emotional disturbance.67   


 Between October 2019 and January 2019, Child did not score being “at risk” in speech, 


language, or sensory areas to meet the special education exceptionality of autism.68  A child with 


a medical diagnosis of ADHD does not necessarily require special education or meet the 


exceptionality criteria for ADHD called “other health impairments.”69  A child with a medical 


                                                 
63 SB Exhibit 2; Tr. Day 2, at 49-50. 
64 SB Exhibit 2; Tr. Day 2, at 49:19 – 52:17. 
65 SB Exhibit 2; Tr. Day 2, at 51:19-52:20. 
66 SB Exhibit 2; Tr. Day 2, at 49:19; 50:5; 63:7; 66:7. 
67 Id.  
68 SB Exhibit 2; Tr. Day 2, at 65:18-66:7.  
69 SB 2; Tr. Day 1, at 72:11-73:19; 74:23-75:10; Day 2, 57:8-73. 
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diagnosis of disruptive mood dysregulation disorder doesn’t necessarily have the educational 


exceptionality of emotional disturbance.70  A child with a medical diagnosis of autism does not 


necessarily have the educational exceptionality of autism.71  The multidisciplinary team concluded 


that while Child was autistic, Child’s autism was not the primary disability hindering Child’s 


educational progress from October 2018 through January 2019; it was the disturbance in the 


regulation of emotions and behaviors at that period of time that hindered Child’s educational 


progress.72  Child’s persistent and severe behavioral deficit was the primary disability requiring 


special educational services.73 


 The multidisciplinary team noted that while Child’s counselor and Parent rated Child as 


only “at risk,” they believe  high IQ is mediating their reports on the intensity of  behaviors, 


particularly because  discipline referrals reflect much greater concerns.  The team also noted 


that Child’s medical report from BH consistently pointed to daily violent outbursts as the primary 


problem to be addressed, and both of  5th grade teacher interviews reported violent outbursts 


and other inappropriate emotional regulation as primary impediments to  learning.74  


 In addition to finding Child had the exceptionality of emotional disturbance, the team 


recommended that Child’s classification of Gifted and the related services implemented through 


 Section 504 IAP, be incorporated in Child’s IEP as a secondary exceptionality.75  Child would 


continue to receive  Gifted educational minutes by being transported to the gifted school setting 


where  had been receiving the services. 


 Because the educational/psychological assessment suggested Child had behavioral 


                                                 
70 Id. 
71 Id. 
72 Id. 
73 SB Exhibit 2; Tr. Day 2, at 51:1-25.  
74 SB Exhibit 2. 
75 SB Exhibit 2. 
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concerns that could impede  classroom performance, the evaluation team and pupil appraisal 


staff agreed to closely monitor Child’s academic and behavior performance in both  regular and 


gifted programs.76  


 The multidisciplinary evaluation team provided comprehensive and detailed 


recommendations in the areas categorized as counseling services; emotional regulation; gifted 


program; attention improvement;  adaptive behavior improvement; and reduction of hyperactivity 


concerns.77    


 The evaluation that began October 26, 2018, was completed on January 22, 2019.  On 


January 24, 2019, Parent signed in agreement with the evaluation results identifying the primary 


exceptionality as emotional disturbance.78  The evaluation results and the multidisciplinary team’s 


recommendations were implemented in the January 20, 2019, IEP. 


2.  January 30, 2019, IEP. 


 The January 24, 2019, multidisciplinary educational evaluation and the team’s 


recommendations were implemented in a January 30, 2019, IEP with Parent’s participation and 


consent.79  The January 30, 2019, IEP included the educational needs for Child’s primary 


exceptionality of Emotional Disturbance based on the January 24, 2019, evaluation and the team’s 


recommendations.  It also included a Health Care Plan providing detailed educational goals and 


accommodations related to Child’s medical diagnoses of Autism, DMDD, and ADHD.80  The 


January 30, 2019, IEP also included a Behavior Intervention Plan (BIP).81  


 


                                                 
76 SB Exhibit 2. 
77 Id. 
78 SB Exhibit 2, at 19: 1-25. 
79 SB Exhibit 3. 
80 SB Exhibit 3, at 26 - 28. 
81 SB Exhibit 3, at 19 - 22. 
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3.  Manifestation Determination Review, Re-Evaluation, and February 20, 2019, Amended 


IEP 
 Child’s behaviors that prompted the January 24, 2019, evaluation and implementation of 


the January 30, 2019, IEP, increased in frequency, severity, and intensity, involving physical 


aggression and safety concerns.82  Child’s escalated behaviors resulted in discipline infractions, 


but did not include an out-of-school suspension for ten consecutive days.83   


 On January 31, 2019, Child exhibited conduct injurious to  and others.  During  


physical education class, Child was playing a game of basketball.  Child yelled, threw  jacket, 


threw cones, yelled at the student resource officer (SRO) and principal; pushed against the SRO, 


kicked chairs, ran  body into the SRO, swung and hit the SRO, pulled items off the wall in the 


hallway, knocked over desks, ran and charged into the SRO multiple times, then threw chairs.  


Child received a one day out-of-school suspension.84   


 On February 4, 2019, Child left the classroom without permission, went to the playground, 


and refused to come inside.  When Child did eventually come inside,  left the classroom again, 


wandering the hallways and playground.  Child held up a piece of wood towards the SRO and 


assistant principal, and shoved it against the SRO.  After lunchtime, Child left  in-school 


suspension without permission, threw  lunch box in the direction of other students, and refused 


to come inside from the playground.  Child received a two-day, in-school suspension.85  


 On February 5, 2019, Child was playing on the computer with another student during 


recess; when the teacher signaled that recess was over, the other student turned off the computer.  


Child immediately became angry, hollered, and threw chairs.  SRO and AP were called to assist.  


Child was removed from the classroom to a time-out-room located in another classroom.  Child 


                                                 
82 SB Exhibit 4; Tr. Day 1, at 40: 2-8.  
83 SB Exhibits 10 and 11. 
84 SB Exhibits 4, 5, and 9 through 11. 
85 SB Exhibits 10 and 11. 
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received a behavioral referral for a conference with the principal.86 


 On February 11, 2019, an incident occurred that included physical attacks on staff and 


resulted in a recommendation for a three-day out-of-school suspension.  The incident started when 


Child was asked to stop playing with a chair on the floor.  Child’s behavior’s escalated;  was 


taken to the office, where  charged at the staff, hit the assistant principal with  jacket and 


attempted to throw a chair.   was then escorted to the Guided Alternative to Suspension Program 


where  hit the deputy with  jacket, head butted him in the stomach, punched him in the 


stomach, and slapped  wrist.  Child also kicked the behavior interventionist.  While meeting 


with the principal, Child refused to sign the discipline report, tried to break the pen, then threw it 


on the floor, and charged towards the principal to take the report from the principal.  Child received 


an out-of-school suspension for three days.87 


 On February 14, 2019, Child was hospitalized at BW.88   


 School Board’s multidisciplinary team89 conducted a Manifestation Determination Review 


(MDR) on February 20, 2019, with Parent’s participation.90  School Board was not required to 


conduct an MDR because Child had not been suspended for 10 consecutive school days.91  School 


Board conducted the MDR to determine whether the behaviors were a manifestation of Child’s 


disability.92   


 The multidisciplinary team reviewed the behavioral infractions since the January 30, 2019, 


IEP, and the previously conducted interviews, assessments, and testing that formulated the January 


                                                 
86 Id. 
87 SB Exhibits 4, 5, and 9 – 11. 
88 SB Exhibit 16-A. 
89 Consisting of Supervisor of Special Educational Services; Special Education Teacher; Regular Education Teacher; 


Special Education Coordinator; Principal; Assistant Principal; Licensed Clinical Social Worker; Parent participated. 
90 SB Exhibits 4 and 9; Tr. Day 1, at 108:8-10; 115:1-7; 131:10; 168:13-17; 170:13; 195:10. 
91 SB Exhibits 10 – 11; Tr. Day 1, at 174:1-7. See 20 U.S.C. § 1415(k)(1)(E); see also LAC 28:XLIII.530. 
92 SB Exhibits 4 and 9. 
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30, 2019, IEP, including the BIP.93  The team reviewed Child’s progress.  Child achieved a goal 


of critical thinking and creative expression.  Child’s grades declined significantly; as of February 


19, 2019, Child’s grades in English declined from a “B” in the first nine weeks, to a “C” in the 


second nine weeks, and to an “F” by February 19, 2019; Child’s Science grades declined from an 


“A” to a “B” to a “D,” despite scoring at the mastery level in English and Science on the iLEAP.  


Child’s Math grades declined from an “A” to a “B” to a “C” and Child’s Social Studies grades 


declined from a “B” to an “F” and remained an “F.”  Child’s teachers had to stop their teaching 


instructions to the class to tend to Child’s behaviors.94  


 The results of the MDR showed Child’s behaviors were a manifestation of Child’s 


exceptionality of Emotional Disturbance.  The team found that Child’s inappropriate behaviors of 


physical aggression, disrespect for authority, arguments with others, and willful disobedience 


impeded  educational progress in the areas of task attention, social skills, and compliance with 


work and requests.95  Child maintained the primary educational exceptionality of Emotional 


Disturbance and the secondary exceptionality of Gifted.96   


4. February 20, 2019, Amended IEP with alternative school setting  


 With Parent’s participation, the team developed an amended IEP dated February 20, 2019, 


to provide services and supports for Child following the MDR.97  Parent requested a smaller, more 


structured setting.98  School Board considered placement options.  The team determined that based 


on a “snapshot in time” of Child’s needs “at that moment,” Child required a small group setting 


with one-on-one attention.99 School Board found that Child required a different instructional 


                                                 
93 Id. 
94 SB Exhibits 4, 9, 10, and 11. 
95 SB Exhibits 4, 5, and 9. 
96 Id. 
97 SB Exhibit 5. 
98 Tr. Day 1, 150:12-15. 
99 Tr. Day 1, at 126:1-8. 
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framework that provided a higher level of structure and supervision to address  demonstrated 


need for individualized attention, minimize the likelihood of injury to self and others, and provide 


a learning environment conducive to  development of self-monitoring and control while also 


promoting academic achievement.100  The multidisciplinary team concluded that Child’s needs 


could not be effectively implemented under  January 30, 2019, IEP that included every attempt 


to mainstream Child by providing 80% of  education in a regular classroom setting.101   


 The team explored the option of having Child attend  current educational setting for 


only half days, but concluded Child would benefit most from the services at the alternative school 


setting.102  The alternative school provided a one-on-one setting with individual instruction on how 


to de-escalate through cool-down techniques.103   


 School Board recommended the specialty classes at the alternative school setting for 


students who have the exceptionality of autism and for students who have the exceptionality of 


emotional disturbance.104  School Board would have recommended Child receive special education 


at the alternative school setting had Child met the criteria for an educational exceptionality of 


autism.105  School Board has seen great success for students receiving educational services at the 


alternative school.106  


 School Board would have provided Child behavioral specialists such as a social skills 


interventionist at the alternative school setting.  The alternative school is specially designed for 


students like Child who are manifesting behavior problems that are of such magnitude that the 


student’s special behavioral needs cannot be sufficiently accommodated in other instructional 


                                                 
100 SB Exhibits 4 and 5. 
101 SB Exhibits 3, 4, 5, and 9. 
102 Tr. Day 1, at 120:13 -126: 24. 
103 Tr. Day 2, at 222:25 - 224:2. 
104 Tr. Day 2, at 90:15 - 93:10. 
105 Tr. Day 2, at 248: 2 - 256:25. 
106 Tr. Day 2, at 224:14 - 22. 
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placement options.  The program is highly structured with supervision throughout the instructional 


day and attention to individual student circumstances.  The class is designed to promote self-


monitoring of behavior and development of independent skills so students can return to the regular 


classroom setting.107   


 Child could also receive  educational Gifted minutes at the alternative school setting, 


allowing Child an all-day setting as opposed to  previous accommodations of being brought to 


another school setting for  gifted curriculum.108  Child’s gifted curriculum would now be offered 


one-on-one and no longer in a group setting.   


 School Board amended the January 30, 2019 IEP on February 20, 2019, with a 


recommendation to provide educational benefits to Child at the alternative school setting.  The 


February 20, 2019, amended IEP added the goal of Child learning to interact without explosive 


behaviors.  The February 20, 2019, amended IEP would provide the services and supports for the 


remainder of Child’s fifth grade school year, through June 21, 2019, approximately four months, 


because Child would then attend middle school for sixth through eighth grade beginning August 


2019. 109  The goal was to promote self-monitoring of behaviors and development of independent 


skills for four months, to allow a return to the regular classroom setting; Child would be 


reevaluated August 2, 2019, for middle school.110 


 The February 20, 2019, amended IEP recommended 295 minutes, five days a week, of 


special education instruction in a class with lower teacher-pupil ratio with increased behavioral 


support, 60 minutes one day a week for Gifted instruction, and 15 minutes one day a week for 


                                                 
107 SB Exhibit 5; Tr. Day 2, at 222-224. 
108 SB Exhibit 5; Tr. Day 1, at 112:21 – 113:8; Tr. Day 2, at 222: 25 – 224:2. 
109 SB Exhibit 5; Tr. Day 2,at 218 – 219. 
110 SB Exhibit 5. 
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psychological services.111  The breakdown of services was discussed with Parent at the IEP 


meeting.112  Because it was an amendment to the January 30, 2019, IEP, School Board 


inadvertently listed 370 minutes, five days a week, erroneously using the number of school days 


at Child’s present school and omitting the change in Child’s Gifted instruction to one day and the 


addition of psychological services.113  When School Board attempted to input the IEP proposed 


minutes in the Louisiana special education records (SER) database for the alternative school 


setting, the SER database would not accept the entry because it exceeded the school days offered 


at the alternative school.114  School Board corrected the error to reflect all of the services they 


discussed with Parent that were recommended in the February 20, 2019, amended IEP, including 


295 minutes of special education, 60 Gifted minutes one day a week, and 15 minutes of 


psychological services one day a week.115  The substance of the educational services did not change 


as a result of the inadvertent listing of minutes.116 


 The February 20, 2019, IEP maintained the Health Care Plan that was included in the 


January 30, 2019, IEP that provided educational goals and accommodations related to Child’s 


medical diagnoses of Autism, DMDD, and ADHD. 


 Parent rejected the February 20, 2019, IEP because Parent did not agree with the 


recommendations for Child’s special educational needs to be provided at the alternative setting.117  


Parent filed a due process claim alleging a denial of FAPE and notified School Board the remedy 


he was seeking was to have Child attend private school and School Board provide private school 


                                                 
111 SB Exhibit 5. 
112 SB Exhibits 4 and 5; Tr. Day 2, at 149:25 – 150:1-3; 151:7 – 152:7. 
113 SB Exhibit 5; Tr. Day 2, at 134:24 – 139:19; 150:13; 199:6.  
114 Id. 
115 Id. 
116 Id. 
117 SB Exhibit 4; Tr. Day 2, 176:22 – 177:19. 
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tuition reimbursement.118  Parent did not provide evidence of which private school or how the 


unidentified private school would accommodate Child’s special education needs in the least 


restrictive environment.  By operation of law,119 Child remained at  current school setting 


pending the outcome of Parent’s due process hearing; therefore, the February 20, 2019, IEP 


remained a proposed IEP and was never implemented.   


CONCLUSIONS OF LAW 


Parent did not prove that School Board denied Child FAPE by (1) untimely completing an 


evaluation; (2) implementing an IEP on January 30, 2019, and amended on February 20, 2019, 


based on a flawed evaluation that identified Child’s exceptionality as emotional disturbance and 


not autism; and (3) recommending a transfer of placement for Child to receive the related 


educational services developed in the February 20, 2019, amended IEP at an alternative school 


that was not the least restrictive environment.  Parent is not entitled to a remedy of private school 


tuition reimbursement.   


Burden of Proof 


A school district’s educational program for a child with disabilities is presumed to be 


appropriate.120  As the party challenging the educational program proposed by the School Board, 


Parent bears the burden of proof to rebut this presumption.121  Parents must affirmatively prove 


their allegations that the School Board denied their child FAPE.122  Courts must not substitute their 


own notions of sound educational policy for those of the school authorities.123  Courts must avoid 


                                                 
118 SB Exhibit 15.  
119 See LAC 28:XLIII.533. 
120 White ex rel. White v. Ascension Parish Sch. Bd., 343 F.3d 373, 377 (5th Cir. 2003); See LAC 28:XLIII.511.J. 
121 Schaffer ex rel. Schaffer v. Weast, 546 U.S. 49 (2005).  
122 Id. 
123 Board of Education v. Rowley of Hendrick Hudson Cent. Sch. Dist. v. Rowley, 458 U.S. 176, 206, 102 S.Ct. 3034, 


73 L.Ed.2d 690 (1982);  Endrew F. ex rel. Joseph F. v. Douglas County School District RE-1, 580 U.S.--, 137 S.Ct. 


988, 197 L.Ed.2d 335 (2017). 
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imposing their view of preferable educational practices because courts lack the specialized 


knowledge and expertise necessary to resolve persistent and difficult questions of educational 


policy.124 


General Discussion of IDEA 


IDEA provides every disabled child with the right to FAPE designed to meet Child’s 


specialized needs.125   


The FAPE required by IDEA “need not be the best possible one, nor one that will maximize 


the child's educational potential; rather, it need only be an education that is specifically designed 


to meet the child's unique needs, supported by services that will permit  ‘to benefit’ from the 


instruction.”126  Instead, IDEA guarantees a “basic floor” of opportunity, “specifically designed to 


meet the child's unique needs, supported by services that will permit  to benefit from the 


instruction.”127  The educational benefit “cannot be a mere modicum or de minimus; rather, an IEP 


must be likely to produce progress, not regression or trivial educational advancement.”128  


Rowley Standards 


The United States Supreme Court in Board of Education v. Rowley129 declined to establish 


an overarching standard to evaluate the education provided under IDEA.  Instead, it set forth a two 


- prong inquiry to decide if a child has been denied FAPE.130  “First, has the State complied with 


the procedures set forth in the Act?  Second, is the individualized educational program developed 


                                                 
124 Rowley, 458 U.S. at 206, 208, 102 S.Ct. 3034. 
125 20 U.S.C. § 1400, et seq.; see Arlington Central School Dist. Bd. of Ed. v. Murphy, 548 U.S. 291, 295, 126 S. Ct. 


2455, 165 L.Ed.2d 526 (2006). 
126 R.P. ex rel. R.P. v. Alamo Heights Indep. Sch. Dist., 703 F. 3d 801, 809 (5th Cir. 2012) (quoting Cypress-Fairbanks 


Indep. Sch. Dist. v. Michael F., 118 F.3d 245, 247-48 (5th Cir. 1997). 
127 Rowley, 458 U.S. 176, 203, n. 25, 102 S.Ct. 3034, 73 L.Ed.2d 690 (1982). See Michael F., 118 F.3d 245, 247-48 
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128 Richardson Indep. Sch. Dist. v. Michael Z, 580 F.3d 286, 292 (5th Cir. 2009) (citing Michael F., 118 F.3d at 248). 
129 Rowley, 458 U.S. 176, 203, n. 25, 102 S.Ct. 3034, 73 L.Ed.2d 690 (1982). 
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through the Act’s procedures reasonably calculated to enable the child to receive educational 


benefits?”131  The Rowley inquiry was expanded in Endrew F. ex rel. Joseph F. v. Douglas County 


School District RE-1, finding that IDEA requires an educational program reasonably calculated to 


enable a child to make progress appropriate in light of the child’s circumstances.132 


Rowley Prong 1: Procedural Compliance 


When a parent challenges the appropriateness of an IEP, courts first ask whether the state 


has complied with the IDEA's procedural requirements.133   


A school board must comply with procedural requirements set forth in IDEA.  Not all 


procedural violations equate to a denial of FAPE; an actionable procedural violation occurs only 


if it impedes the child’s right to FAPE, significantly impedes the parent’s opportunity to participate 


in the decision-making process, or causes a deprivation of educational benefits.134  In order to meet 


the IDEA guarantee of FAPE, all public education agencies like School Board are required to have 


policies and procedures in place to ensure that children who are in need of special education and 


related services, are identified, located, and evaluated.135  The requirement is known as the “Child 


Find” obligation.136   


Failing to timely evaluate a child suspected of having a disability as required by the child 


find obligations of the IDEA can be a procedural violation of the statute.137  However, the IDEA 


does not require that parental preferences be implemented in an IEP.138   


Parent has raised two procedural issues; the first issue is clearly procedural: whether School 


                                                 
131 Rowley, 456 U.S. at 206-07. 
132 -U.S.-, 137 S. Ct. 988, 1001 (2007). 
133 Houston Indep. Sch. Dist. v. V.P. ex rel. Juan P., 582 F.3d 576, 58. 
134 Winkelman v. Parma City Sch. Dist., 550 U.S. 516, 525-527 (2007) (citing 20 U.S.C. § 1415(f)(3)(E)). 
135 20 U.S.C. 1412(a)(3)(A). 
136 34 C.F.R. § 300.111(a)(1)(i)-(ii). 
137 Daniel R.R. v. State Board of Education, 874 F.2d 1036 (5th Cir. 1989). 
138 White v. Ascension Parish School Board, 343 F.3d 373 (5th Cir. 2003). 







 31 


Board timely conducted the evaluation.  That is addressed in this section of procedural 


requirements.  The second procedural issue - failing to evaluate Child for the exceptionality of 


autism and develop IEPs based on the exceptionality of autism - dovetails the principal substantive 


claim, that  evaluations and IEPs were not individualized and implemented in the least 


restrictive environment.139  Because of the overlap, the second procedural claim is addressed in 


the Rowley prong 2 section reviewing whether the substance of the IEP was reasonably calculated 


to provide FAPE.  


Procedural Requirements Met: School Board Timely Evaluated  


Parent failed to establish School Board denied Child FAPE by failing to timely evaluate 


Child.   


When a local educational agency (LEA) suspects that a student has an educational 


exceptionality, an evaluation shall be conducted within 60 business days of receiving parental 


consent for the evaluation.140  Business days are school days as set by the Louisiana Department 


of Education and School Districts in the SER calendar; weekends and holidays are excluded from 


the 60 - day requirement.141  School Board received Parent’s consent on October 26, 2018, to 


conduct the multidisciplinary evaluation to determine whether Child was eligible for special 


education.  Day 60 was February 12, 2019.142 


On October 26, 2018, School Board initiated the evaluation process by conducting 


interviews of Child’s teachers and stepmother.  School Board completed the evaluation on January 


                                                 
139 See Daniel R.R., 874 F.2d 1036 (5th Cir. 1989), grouping the procedural with the substantive claims. 
140 LAC 28:CI.509-511 (BESE Bulletin 1508, Pupil Appraisal Guidelines), promulgated in accordance with La. R.S. 


17:1941, et seq. 
141 Id. 
142 February 20, 2019, was determined by the tribunal by taking judicial notice of the school holidays in November 


and December 2018 as listed in School Board’s 2018-2019 school year calendar. 
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24, 2019.  School Board complied with the time requirements to conduct an evaluation of whether 


Child required special education services. 


Rowley Prong 2:  Substantive Compliance 


Parent argued that School Board denied Child FAPE in violation of IDEA by creating IEPs 


that were not based on Child having the exceptionality of autism and by recommending the 


educational services be provided at the alternative school setting.  Parent did not meet  burden 


of showing the IEPs were not appropriate and not reasonably calculated to meet Child’s unique 


needs and provide  with meaningful educational benefit. 


To ensure that a child receives FAPE, school districts and parents collaborate to develop 


an IEP that must be tailored to the unique needs of a particular child and that is reasonably 


calculated to enable a child to make progress appropriate in light of the child’s circumstances.143 


In Michael F. the Fifth Circuit set forth four factors “that can serve as indicators of whether an 


IEP” satisfies the substantive inquiry: “(1) the program is individualized on the basis of the 


student's assessment and performance; (2) the program is administered in the least restrictive 


environment; (3) the services are provided in a coordinated and collaborative manner by the key 


‘stakeholders'; and (4) positive academic and non-academic benefits are demonstrated.”144  The 


Fifth Circuit applies the Michael F. factors to determine substantive compliance.145  The Fifth 


Circuit has treated the factors “as indicators of when an IEP meets the requirements of IDEA,” but 


has not specified how these factors should be weighed.146  The factors are a guide in a fact-intensive 


                                                 
143 Rowley, 458 U.S. at 181, 102 S.Ct. 3034; Endrew F., 580 U.S.-, 137 S.Ct. 988, 197 L.Ed.2d 335 (2017). See also 
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inquiry of whether an IEP provided educational benefit.147  


Parent’s due process complaint raised substantive issues under Michael F. factors 1 and 2; 


additionally, the amended January 20, 2019, IEP dated February 20, 2019, remained a proposed, 


unimplemented IEP; therefore, factors 3 and 4 regarding the manner the services were provided 


and the demonstration of benefits cannot be addressed. 


1. Michael F. Factor 1:The IEPS were individualized on the basis of AM’s assessment 


and performance; The Exceptionality is the Disability requiring Educational Needs 


 


Unique to IDEA is the eligibility criterion of needing special education and related services 


as a result of the disability.148  Eligibility depends on evidence of an adverse educational impact 


as a result of the disability.149  Parent failed to prove that School Board denied Child FAPE when 


School Board found that Child’s special educational needs stemmed from a disability of emotional 


disturbance rather than autism. 


IDEA deems eligible for special education a child with a disability, which is defined as a 


child (i) with mental retardation, hearing impairments, speech or language impairments, visual 


impairments, serious emotional disturbance, orthopedic impairments, autism, traumatic brain 


injury, other health impairments, or specific learning disability; and (ii) who, by reason thereof, 


needs special education and related services.150   


A Child is not eligible for educational services under the IDEA merely because  has a 


particular disability or medical diagnoses; the child is eligible only if  meets the criteria of one 


                                                 
147 See Richardson Indep. Sch. Dist. v. Michael Z., 580 F.3d 286, 293 (5th Cir.2009); Klein Indep. Sch. Dist. v. Hovem, 


59 IDELR 121, 690 F.3d 390, 396 (5th Cir. 2012), cert. denied, 113 LRP 10911 (2013), 133 S. Ct. 1600 (2013).  
148 Alvin Indep. Sch. Dist. V. A.D. ex rel. Patricia F., 503 F.3d 378, 382 (5th Cir. 2007), citing 20 U.S.C. §. 1401(3).   
149 Id.  
150 20 U.S.C § 1401(3) (emphasis added). 
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of the disability categories in the IDEA, and because of the impairment, needs special education 


and related services.151   


The disabilities are referred to as exceptionalities and are defined by statute and 


regulation.152  A finding that a child has the exceptionality of autism requires the existence of the 


following: 


a developmental delay significantly affecting verbal and nonverbal communication 


and social interaction, generally evident before age three that adversely affects a 


child’s educational performance.  Other characteristics often associated with autism 


are engagement in repetitive activities and stereotyped movements, resistance to 


environmental change or change in daily routines and unusual responses to sensory 


experiences.  Autism does not apply if a child’s educational performance is 


adversely affected primarily because the child has emotional disturbance.153 


 


A student becomes eligible for special education services for the exceptionality of 


emotional disturbance if  suffers from: 


a condition exhibiting one or more of the following characteristics for at least one 


year and to a marked degree that adversely affects  educational performance: (1) 


an inability to learn that cannot be explained by intellectual, sensory, or health 


factors; (2) an inability to build or maintain satisfactory interpersonal relationships 


with peers and teachers; (3) inappropriate types of behavior or feelings under 


normal circumstances; (4) a general pervasive mood of unhappiness or depression; 


and/or (5) a tendency to develop physical symptoms or fears associated with 


personal or school problems.154 


 


The evaluation must include a psycho-social assessment conducted by a social 


worker, school psychologist, or other qualified pupil appraisal staff member, which 


includes an interview with the parent or care giver; a review of functional behavior 
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(emphasis added). 
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assessment which includes a description of the intensity, duration, and frequency 


of occurrence of target behaviors; a review of the appropriateness and effectiveness 


of documented interventions; a comprehensive psychological assessment 


conducted by a certified school psychologist or a licensed psychologist, or 


psychiatric assessment by a psychiatrist, and shall include an appraisal of the 


student’s cognitive, emotional, and social functioning including self-concept; shall 


include recommendations for the provision of counseling, school psychological, or 


school social work services as a related services, unless written documentation that 


these services were determined not necessary is included in the evaluation report; 


and another assessment procedures determined to be necessary by the 


multidisciplinary team.155   


 


The evidence obtained by School Board’s multidisciplinary team’s extensive evaluation 


supports Child met the criteria for the exceptionality of emotional disturbance, and because of the 


impairment of emotional disturbance, Child needs special education and related services.156   


Child’s need for special educational benefits stemmed from  exhibiting emotional 


behaviors for at least a year and to a marked degree that adversely affected  educational 


performance, which could not be explained by intellectual, sensory, or health factors.  Child 


exhibited the inability to build or maintain satisfactory interpersonal relationships with peers and 


teachers.  Child had a general pervasive mood of unhappiness or depression with a tendency to 


develop physical symptoms or fears associated with personal or school problems.  Child met the 


IDEA criteria for needing special education as the result of having emotional disturbance. 


Parent urged a denial of FAPE because the exceptionality was not labeled “autism.”  Under 


IDEA, a medical diagnosis of a disability does not dictate the educational need.  The IDEA’s focus 


is on FAPE, not labels.157  In this circuit, School Board was not required to create an IEP based on 


a specific label requested by Parent or based on a medical diagnosis; School Board was required 
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to develop an IEP tailored to meet Child’s needs resulting from one of the statutorily defined 


exceptionalities.158  The court looks not to whether Child was properly labeled as autistic or 


emotionally disturbed, but whether the IEP itself was sufficiently individualized to meet Child’s 


unique educational needs that stem from the educational exceptionality, not the medical 


diagnoses.159  In the Fifth Circuit, the IEP developed for the student enjoys a legal presumption of 


validity in favor of the educational plan proposed by School Board, without the courts second 


guessing the School Board’s decision.160 


School Board did consider Child’s medical diagnoses of autism.  Child did not score “at 


risk” on the broad spectrum test used to identify educational exceptionalities.  Child was not at 


risk in the areas of sensory processing, vision, hearing, gross motor, fine motor, speech/language, 


assistive technology, or dyslexia.  School Board found that while Child exhibited symptoms of 


multiple exceptionalities including autism, other health impairment (ADHD), and emotional 


disturbance, the areas of primary concern in all settings that impeded Child’s educational 


performance appeared to be overwhelmingly related to  inability to regulate  emotions.  


School Board provided FAPE by identifying the exceptionality impeding Child’s educational 


performance as emotional disturbance.  The January 30, 2019, IEP and subsequent amended IEP 


dated February 20, 2019, were not flawed based on an evaluation finding the exceptionality 


impeding Child’s educational performance was emotional disturbance.  


Additionally, School Board did not deny FAPE to Child when it adjusted the recommended 


special education minutes to align with the number of school days available at the alternative 


school setting.  School Board had initially written too many minutes of special educational services 
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based on using the number of school days the current school offered.  School Board had to adjust 


the minutes to align with the number of days at the alternative school setting.  Parent was advised 


of the recommended services to include special education, Gifted minutes, and psychological 


services that School Board proposed in the amended February 20, 2019, IEP.  The substance of 


the proposed February 20, 2019, IEP was not altered when School Board aligned the services with 


the number of school days offered at the alternative setting.   


School Board met the substantive requirements of IDEA by developing individualized IEPs 


tailored to the unique educational needs of Child determined by Child’s assessment and 


performance.  


2. Michael F. factor 2: Least Restrictive Environment: Placement means 


 Program/Educational Setting 


 


Parent argued that School Board denied FAPE because it proposed a transfer of placement 


to an alternative school that was not the least restrictive environment.  Parent’s argument is not 


persuasive.   


The educational placement as used in IDEA means the educational program, not the 


particular institution where that program is implemented.161  In the Fifth Circuit, placement does 


not mean a particular school, but means a setting, such as regular classes, special education classes, 


special schools, home instruction, or hospital or institutional-based instruction.162  The requirement 


has been held not to include site selection.163  In White, the Fifth Circuit reasoned that to include 


site selection would allow parents a veto power over IEP teams’ site selection decisions, a power 


that Congress could have included in the IDEA, but did not do so.164  The White court held that 


                                                 
161 White v. Ascension Parish School Board, 343 F. 3d 373 (5th Cir. 2003). 
162 Id. 
163 Id. 
164 Id. 
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while the IDEA requires parents be part of the IEP team that makes educational decisions, “the 


right to provide meaningful input is simply not the right to dictate an outcome….”165  State 


agencies such as School Board are afforded much discretion in determining which school setting 


a student is to attend to receive educational benefits.166   


While the IDEA provides a preference for education in the regular education environment, 


schools must retain significant flexibility in educational planning.167  The Supreme Court in 


Rowley recognized that a regular educational setting is not always a suitable setting for providing 


FAPE to children with disabilities.168  When education in a regular classroom cannot meet the 


child’s unique educational needs, the presumption in favor of mainstreaming is overcome by the 


school’s obligation to provide FAPE and the school need not provide educational services in 


regular education.169 


In reviewing whether FAPE has been provided in the least restricted environment, the Fifth 


Circuit in Daniel R.R. v. State Bd. of Educ., discussed the competing balance of providing the 


benefits a disabled child receives in a regular classroom with the equally important mandate of 


tailoring a child’s educational program to  special needs to provide FAPE.170  The Fifth Circuit 


discerned a two - part test for determining whether an IEP’s placement was in the least restrictive 


environment:  (1) whether education in the regular classroom, with the use of supplemental aids 


and services, can be achieved satisfactorily for a given child; and (2) if it cannot and the school 


intends to provide special education or to remove the child from regular education, whether the 


school has “mainstreamed” the child to the maximum extent appropriate.171   


                                                 
165 Id. 
166 Id. 
167 Daniel R.R. v. State Bd. of Educ., 874 F.2d 1036 (5th Cir. 1989). 
168 Rowley, 458 U.S. at 181. 
169 Daniel R.R., 874 F.2d 1036 (5th Cir. 1989). 
170 Id. 
171 Daniel R.R., 874 F.2d at 1048. 
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Child could not receive a satisfactory education in the regular classroom.  School Board 


made every effort to educate Child in the regular classroom setting, with the use of supplemental 


aids and services.  The regular education program was modified for Child’s needs.  Sufficient 


efforts were made; however, Child was not receiving an educational benefit.  In the regular 


education setting, Child’s grades plummeted while the intensity and severity of Child’s emotional 


disturbance disability heightened to the extent  was hospitalized.  Child’s behaviors increased 


in frequency, severity and intensity, involving physical aggression and safety concerns.  Child’s 


escalated behaviors prevented Child and the class from receiving an education.   


To ensure Child received FAPE, School Board conducted an MDR, and determined the 


behaviors were a manifestation of Child’s exceptionality of emotional disturbance.  To ensure 


Child received FAPE, the multidisciplinary team and Parent collaborated to determine Child’s 


educational needs.  School Board conducted a reevaluation.  Parent requested an individualized, 


small setting for Child.  Amendments to the January 30, 2019, IEP were placed in the February 


20, 2019, IEP; it was tailored to Child’s unique need for a different instructional framework that 


provided a higher level of structure and supervision to address Child’s demonstrated need for 


individualized attention, minimize the likelihood of injury to Child and others, and provide a 


learning environment conducive to Child’s development of self-monitoring and control while also 


promoting academic achievement.  Child would be deprived FAPE if Child remained at  current 


school.  School Board “mainstreamed” Child to the maximum extent under the January 30, 2019, 


IEP.  School Board provided FAPE by offering the accommodations at the alternative school 


setting.   


School Board’s decision is supported in this circuit.  The Daniel R.R. court discussed many 


factors that must be considered when balancing a child’s benefit from mainstreaming verses 







 40 


receiving FAPE in a special educational setting.  The Court found that if the child can absorb only 


a minimal amount of education in a regular setting, if the child engages in disruptive or unsafe 


behavior in the regular setting that impedes  education, or where the child’s behavior is so 


disruptive that the education of another student, perhaps with an exceptionality, is significantly 


impaired, then maintaining the placement of the child in a regular education setting should not be 


recommended.  School Board determined Child would receive FAPE at the alternative school 


setting because Child would receive individualized instruction while learning coping mechanisms 


for  exceptionality. 


Parent urged that had School Board determined Child’s exceptionality was autism, it would 


not have recommended a change in placement to the alternative school setting.  School Board 


established that the same alternative school setting is used by School Board for student’s whose 


education is impeded by their exceptionality of autism.  The label is not dispositive; having an IEP 


sufficiently individualized to meet the child’s unique needs and provide educational benefits is 


crucial to providing FAPE.  School Board provided Child FAPE and its recommended placement 


of Child at the alternative school would have continued to provide FAPE had Parent not rejected 


it.   


Parent is not entitled to private school tuition. 


Parent urged that the remedy for School Board’s denial of FAPE is private school tuition 


reimbursement.  School Board did not deny FAPE in violation of the IDEA, so Parent is not 


entitled to a remedy.  Additionally, Parent did not provide any evidence of which private school 


he was seeking to enroll Child to support the remedy if it were allowed.  The IDEA contemplates 


that a student’s placement will be provided in public schools.  Reimbursement for private school 


tuition is not allowed unless Parent can demonstrate that School Board has not made FAPE 
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available in the public school system prior to the child’s enrollment in private school and the 


private placement is appropriate under IDEA.172  Parents who unilaterally change their child’s 


educational placement without notice and consent of the state or local school officials, do so at 


their own financial risk.173  The IEPs offered by School Board were appropriate to provide Child 


with FAPE.  Parent was not required to unilaterally withdraw Child from School Board.  Parent’s 


request for payment of private school tuition is denied. 


Conclusion 


The evidence shows School Board marshaled a range of resources and services to ensure 


Child received FAPE.  Parent did not prove School Board failed to comply with the procedures set 


forth in the IDEA or that School Board failed to provide FAPE to Child.  Therefore, Parent’s due 


process complaint and the request for private school tuition reimbursement are denied. 


ORDER 


IT IS ORDERED that School Board’s substantive implementation of Child’s January 30, 


2019, and proposed February 20, 2019, Individualized Education Program appropriately provided 


Child a free, appropriate, and public education under the Individuals with Disabilities Education 


Act. 


IT IS FURTHER ORDERED that Parent’s request of School Board for reimbursement 


and payment of Child’s private school tuition is denied. 


Rendered and signed on August 29, 2019, in Baton Rouge, Louisiana. 


 


 


 


      ________________________________ 


      Esther A. Redmann 


      Administrative Law Judge 


                                                 
172 Forest Grove Sch. Dist. v. T.A., 557 U.S. 230, 129 S. Ct. 2484, 174 L. Ed. 2d 168 (2009); Florence County Sch. 


Comm. v. Carter, 510 U.S. 7 (1993). 
173 Carter, 510 U.S. at 15. 
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NOTICE OF TRANSMISSION OF DECISION OR ORDER 
 


I certify that on _____________________________, I have sent a copy of 


this decision/order to all parties of this matter. 


 


Clerk of Court 
Division of Administrative Law 


 


 
 


Thursday, August 29, 2019
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REVIEW RIGHTS 


This decision exhausts your administrative remedies. Any party aggrieved by the decision 


has the right to file a civil action within 90 days from the date of the decision in a court of 


competent jurisdiction or in a district court of the United States. To determine your rights, you 


should act promptly and seek legal advice. 
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